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Common law decisions of the United States are an appropriate source of guidance for this 
court for contract and tort issues unresolved by statutes, decisions of constitutional courts here, 
or custom and tradition within the Federated States of Micronesia.  Review of decisions of 
courts of the United States, and any other jurisdictions, must proceed however against the 
background of pertinent aspects of Micronesian society and culture.  Semens v. Continental Air 
Lines, Inc. (I), 2 FSM R. 131, 142 (Pon. 1985). 
 

Roughly stated, the general principle is that one person may be liable in tort to another only 
if the first intentionally or negligently violates a duty owed to the other, and the other is injured 
as a result.  Semens v. Continental Air Lines, Inc. (I), 2 FSM R. 131, 142 (Pon. 1985). 
 

According to the Pohnpeian view of civil wrongs, if one damages another’s property, he 
must repair or replace it; if one injures another person, he must apologize and provide 
assistance to the injured person and his family; if one kills another person, he must provide the 
assistance that the victim would have provided and may have to offer another person to take the 
place of victim in his family.  Koike v. Ponape Rock Products, Inc., 3 FSM R. 57, 70-71 (Pon. S. 
Ct. Tr. 1986). 
 

Primary lawmaking powers for the field of torts lie with the states, not with the national 
government, but the national government may have an implied power to regulate tort law as part 
of the exercise of other general powers.  Edwards v. Pohnpei, 3 FSM R. 350, 359 (Pon. 1988). 
 

Although the FSM Supreme Court has often decided matters of tort law without stating 
explicitly that state rather than national law controls, there has been acknowledgment that state 
law controls in the resolution of contract and tort issues.  When the Supreme Court, in the 
exercise of its jurisdiction, decides a matter of state law, its goal should be to apply the law the 
same way the highest state court would.  Edwards v. Pohnpei, 3 FSM R. 350, 360 n.22 (Pon. 
1989). 
 

Chuuk State has adopted common law tort principles as the law of Chuuk State where no 
specific constitutional or traditional impediment to its adoption exists.  Epiti v. Chuuk, 5 FSM R. 
162, 165 (Chk. S. Ct. Tr. 1991). 
 

Claims for torts that took place before 1951 accrued, at the latest, when the applicable Trust 
Territory statute took effect in 1951.  Unless tolled, the statutes of limitation bar the FSM courts 
from adjudicating such claims.  Alep v. United States, 6 FSM R. 214, 219-20 (Chk. 1993). 
 

Where a statute creates a cause of action and then places exclusive, original jurisdiction 
over all controversies arising from that cause of action in a particular court, another court will 
have no jurisdiction to entertain claims under that statute.  Damarlane v. United States, 6 FSM 
R. 357, 360 (Pon. 1994). 
 

Various environmental acts that do not provide for a private citizen’s cause of action for 
monetary damages cannot be used to create a duty for the breach of which damages may be 
awarded.  Damarlane v. United States, 6 FSM R. 357, 360-61 (Pon. 1994). 
 

Since state law generally controls the resolution of tort issues the duty of the FSM Supreme 
Court in a diversity case involving tort law is to try to apply the law the same way the highest 
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state court would.  Nethon v. Mobil Oil Micronesia, Inc., 6 FSM R. 451, 455 (Chk. 1994). 
 

Common law tort principles from other jurisdictions have previously been adopted by the 
Chuuk State Supreme Court where there has been no constitutional or traditional impediment to 
doing so.  Nethon v. Mobil Oil Micronesia, Inc., 6 FSM R. 451, 455 (Chk. 1994). 
 

A tort is a wrong for which the harm that resulted, or is about to result, is capable of being 
compensated in an action at law.  The purpose is to afford compensation for injuries sustained 
by one person as the result of the unreasonable or socially harmful conduct of another.  Primo 
v. Refalopei, 7 FSM R. 423, 430 n.13 (Pon. 1996). 
 

Any attempt to breathe new life into tort claims time barred by the relevant and analogous 
statutes should be approached with caution because they are the type of personal claims for 
money damages that become increasingly difficult of proof and difficult to defend with the 
passage of time.  Ordinarily such claims are resolved by political and diplomatic efforts.  Alep v. 
United States, 7 FSM R. 494, 498 (App. 1996). 
 

The defenses of estoppel, unclean hands and laches are all equitable defenses which do 
not apply in actions sounding in personal injury.  Conrad v. Kolonia Town, 8 FSM R. 183, 193 
(Pon. 1997). 
 

Should Pohnpeian custom and tradition not be determinative, the FSM Supreme Court will 
look to its earlier holding and decisions of United States courts for guidance as to relevant 
common law tort principles, and will evaluate the persuasiveness of the reasoning in these 
decisions against the background of pertinent aspects of Micronesian society and culture in 
Pohnpei.  Mauricio v. Phoenix of Micronesia, Inc., 8 FSM R. 248, 253 (Pon. 1998). 
 

The general principle is that one person may be liable in tort to another only if the first 
intentionally or negligently violates a duty owed to the other, and the other is injured as a result.  
Pohnpei v. M/V Miyo Maru No. 11, 8 FSM R. 281, 293, 294 (Pon. 1998). 
 

United States common law decisions are an appropriate source of guidance for this court 
for contract and tort issues unresolved by statutes, decisions of constitutional courts here, or 
custom and tradition within the Federated States of Micronesia.  United States courts have 
generally followed the provisions of the Restatement of Torts in situations where a plaintiff 
alleges that a defendant has negligently prevented a third party from rendering assistance.  
Pohnpei v. M/V Miyo Maru No. 11, 8 FSM R. 281, 293-94 (Pon. 1998). 
 

State law controls in the resolution of contract and tort issues.  When the Supreme Court, in 
the exercise of its jurisdiction, decides a matter of state law, its goal should be to apply the law 
the same way the highest state court would.  When no existing case law is found the FSM 
Supreme Court must decide issues of tort law by applying the law as it believes the state court 
would.  Pohnpei v. M/V Miyo Maru No. 11, 8 FSM R. 281, 294-95 (Pon. 1998). 
 

A tort is a wrong for which the harm that resulted is capable of being compensated in an 
action at law.  The purpose is to afford compensation for injuries sustained by one person as the 
result of the unreasonable or socially harmful conduct of another.  Generally, one person may 
be liable in tort to another only if the first intentionally or negligently violates a duty owed to the 
other, and the other is injured as a result.  Asher v. Kosrae, 8 FSM R. 443, 449 (Kos. S. Ct. Tr. 
1998). 
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The states’ role in tort law is predominant.  Phoenix of Micronesia, Inc. v. Mauricio, 9 FSM 

R. 155, 158 (App. 1999). 
A Kosrae state regulation that covers all persons wanting to fill in and construct on or over 

land below the ordinary high water mark does not provide any private right of action and cannot 
be the basis of a claim against the state for violation of law or regulation even if it did not have a 
specific plan for the seawall that was part of a road-widening project for which it had an overall 
plan.  Jonah v. Kosrae, 9 FSM R. 335, 342-43 (Kos. S. Ct. Tr. 2000). 
 

The purpose of tort law is to afford a victim compensation for injuries sustained as the result 
of the unreasonable or socially harmful conduct of another.  This is true whether the tort is 
statutorily created, as are the civil rights claims under 11 F.S.M.C. 701(3), or is a creature of the 
common law, as is a battery cause of action.  Atesom v. Kukkun, 10 FSM R. 19, 23 (Chk. 2001). 
 

The statute, 30 F.S.M.C. 104, does not impose a duty upon the FSM Development Bank to 
provide technical assistance to debtors to whom it has already made a loan, nor to assignees of 
those debtors.  Nor does it give rise to a private cause of action.  FSM Dev. Bank v. Mudong, 10 
FSM R. 67, 76-77 (Pon. 2001). 
 

United States common law decisions are an appropriate source of guidance for the Kosrae 
State Court for tort issues unresolved by statutes, decisions of constitutional courts here, or 
custom and tradition within the Federated States of Micronesia.  Talley v. Lelu Town Council, 10 
FSM R. 226, 234, 236 (Kos. S. Ct. Tr. 2001). 
 

State law generally determines tort issues, and the FSM Supreme Court in diversity cases 
must attempt to apply the law in the manner that the highest state court would.  Amayo v. MJ 
Co., 10 FSM R. 244, 253-54 (Pon. 2001). 
 

A given for tort causes of action is that the alleged actor have some interest in or control 
over the instrumentality that brought about the tortious conduct.  Kosrae v. Worswick, 10 FSM 
R. 288, 291 (Kos. 2001). 
 

The legislature has the power to modify or abolish common law rights or remedies and may 
supersede the common law without an express directive to that effect, as by adoption of a 
system of statutes comprehensively dealing with a subject to which the common law rule 
related.  Foods Pacific, Ltd. v. H.J. Heinz Co. Australia, 10 FSM R. 409, 416 (Pon. 2001). 
 

The legislative privilege doctrine has both substantive and evidentiary aspects.  In 
substance, the doctrine renders legislators immune from civil and criminal liability based on 
either speech or debate in the course of proceedings in the legislature.  From an evidentiary 
standpoint, a legislator may claim the privilege in declining to answer any questions outside the 
legislature itself where those questions concern how a legislator voted, acted, or decided on 
matters within the sphere of legitimate legislative activity.  AHPW, Inc. v. FSM, 10 FSM R. 420, 
425 (Pon. 2001). 
 

Statutes which do not, by their terms, provide private citizens with a cause of action for 
money damages cannot be the basis for private damages claims.  Pohnpei Cmty. Action 
Agency v. Christian, 10 FSM R. 623, 634 (Pon. 2002). 
 

The court will not infer the existence of a private cause of action in the absence of a clear 
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intent expressed in the statute that such a private cause of action be created.  Pohnpei Cmty. 
Action Agency v. Christian, 10 FSM R. 623, 634 (Pon. 2002). 
 

The Pohnpei state criminal statutes were intended to provide for criminal penalties for those 
who commit certain acts which are prohibited by the Act.  The Pohnpei Crimes Act is not 
intended to create a basis for private parties to sue other parties, but to enable the Pohnpei 
state government to be able to punish those persons who violate provisions of the Act.  Statutes 
which do not by their terms provide citizens with a cause of action for money damages cannot 
be the basis for private damages claims.  Ambros & Co. v. Board of Trustees, 11 FSM R. 17, 25 
(Pon. 2002). 
 

The general purpose of tort law is to afford a victim compensation for the injuries or 
damages sustained as the result of another’s unreasonable or socially harmful conduct.  In 
other words, a purpose of tort law is to make the victim whole.  Phillip v. Marianas Ins. Co., 12 
FSM R. 464, 469 (Pon. 2004). 
 

The continuing tort doctrine is well-settled law, and dictates that when there is an ongoing 
pattern of tortious activity where no single incident may be fairly identified as the cause of the 
harm suffered, then it is appropriate to regard the total effect of the conduct as actionable, and 
the statute of limitations does not begin to run until the conduct has ceased.  In order to invoke 
the continuing tort doctrine, there must be continuing unlawful acts, and not merely continuing 
effects from a single original act.  AHPW, Inc. v. FSM, 12 FSM R. 544, 553 (Pon. 2004). 
 

The rationale behind the principle that the statute of limitations does not begin to run on a 
continuing wrong until the wrong is over and done with is that the principle strikes a balance 
between the plaintiff’s interest in being spared having to bring successive suits, and the two 

distinct interests, that statutes of limitations serve.  One is evidentiary ─ to reduce the error rate 

in legal proceedings by barring litigation over claims relating to the distant past.  The other is 

repose ─ to give people the assurance that after a fixed time they can go about their business 

without fear of having their liberty or property taken through the legal process.  When an 
unlawful course of conduct’s final act occurs within the statutory period, these purposes are 
adequately served, in balance with the plaintiff’s interest in not having to bring successive suits, 
by requiring the plaintiff to sue within the statutory period but letting him reach back and get 
damages for the entire duration of the alleged violation.  Some of the evidence, at least, will be 
fresh.  And the defendant’s uncertainty as to whether be will be sued at all will be confined to 
the statutory period.  His uncertainty about the extent of his liability may be greater, but that is 
often true in litigation.  AHPW, Inc. v. FSM, 12 FSM R. 544, 553 (Pon. 2004). 
 

A plaintiff’s tort claim will not be dismissed as duplicative of his civil rights claim without the 
benefit of trial because it would be premature to dismiss either claim since the plaintiff has yet to 
prove the necessary elements of one or both of his two distinct claims and because at this 
juncture the contention that the tort and civil rights claims are duplicative is without merit.  
Warren v. Pohnpei State Dep’t of Public Safety, 13 FSM R. 154, 156 (Pon. 2005). 
 

A plaintiff’s state law claims will not be dismissed because he is seeking a large amount of 
damages.  The amount of damages sought does not determine whether a claim is to be 
dismissed.  Warren v. Pohnpei State Dep’t of Public Safety, 13 FSM R. 154, 156 (Pon. 2005). 
 

A tort is any civil cause of action not based on contract.  Pohnpei v. AHPW, Inc., 14 FSM R. 
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1, 16 (App. 2006). 
 

While tort law, especially common law torts like negligence, is primarily a state 
responsibility, the national government may create tort law when legislating in an area that the 
Constitution has expressly delegated to Congress the power to legislate.  Pohnpei v. AHPW, 
Inc., 14 FSM R. 1, 16 (App. 2006). 
 

General maritime law has long recognized causes of action in maritime tort for damages 
resulting from groundings and oil spills.  People of Rull ex rel. Ruepong v. M/V Kyowa Violet, 14 
FSM R. 403, 415 (Yap 2006). 
 

The general purpose of tort law is to afford a victim compensation for the injuries or 
damages sustained as the result of another’s unreasonable or socially harmful conduct.  In 
other words, tort law’s purpose is to make the victim whole.  People of Rull ex rel. Ruepong v. 
M/V Kyowa Violet, 14 FSM R. 403, 418 (Yap 2006). 
 

A cause of action based on tort will not be lost or abated because of the death of the 
tort-feasor or other person liable.  An action thereon may be brought or continued against the 
deceased person’s personal representative, but punitive or exemplary damages may not be 
awarded nor penalties adjudged in the action.  Dereas v. Eas, 15 FSM R. 446, 448 (Chk. S. Ct. 
Tr. 2007). 
 

A tort cause of action survives the defendant’s death and continues against his personal 
representative.  Dereas v. Eas, 15 FSM R. 446, 448 (Chk. S. Ct. Tr. 2007). 
 

Chuuk has adopted common law tort principles as the law of Chuuk when no specific 
constitutional or traditional impediment to their adoption existed.  Dereas v. Eas, 15 FSM R. 
446, 448-49 (Chk. S. Ct. Tr. 2007). 
 

A claimed inability to pay is not a defense to liability.  Weriey v. Chuuk, 16 FSM R. 329, 332 
(Chk. 2009). 
 

A plaintiff has not met her burden of showing that the state is liable to her for "summary 
punishment" when she did not disclose what specific conduct she believed constituted summary 
punishment and her complaint was silent on that point as well.  Berman v. Pohnpei, 16 FSM R. 
567, 575 (Pon. 2009). 
 

Since, absent a showing of impairment, FSM law is currently silent as to how a court is to 
define and determine whether an injury is permanent, the court may consider decisions and 
reasoning of United States courts and other jurisdictions in arriving at its own decisions.  Higgins 
v. Kolonia Town, 17 FSM R. 254, 261 (Pon. 2010). 
 

Torts are primarily areas of state law, and should the FSM Supreme Court take up tort 
issues, it would apply state law.  Ladore v. Panuel, 17 FSM R. 271, 275 (Pon. 2010). 
 

Pohnpei generally follows the Restatement approach in its law concerning tort issues.  
Peniknos v. Nakasone, 18 FSM R. 470, 485 (Pon. 2012). 
 

Common law decisions from U.S. sources are an appropriate source of guidance for the 
FSM Supreme Court for contract and tort issues unresolved by statutes or decisions of 
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constitutional courts within the FSM.  Ihara v. Vitt, 18 FSM R. 516, 526 (Pon. 2013). 
 

For either a trespass cause of action or a cause of action against a municipal government 
for due process violations, the plaintiffs did not have to prove title or ownership, just a greater 
right to possession.  Andrew v. Heirs of Seymour, 19 FSM R. 331, 338 (App. 2014). 
 

Criminal law and the law of torts (more than any other form of civil law) are related branches 
of the law; yet in a sense they are two quite different matters.  Criminal law’s aim is to protect 
the public against harm, by punishing harmful results of conduct or at least situations (not yet 
resulting in actual harm) which are likely to result in harm if allowed to proceed further.  Tort 
law’s function is to compensate someone who is injured for the harm he or she has suffered.  
FSM v. Tipingeni, 19 FSM R. 439, 446 (Chk. 2014). 
 

Frequently a defendant’s conduct makes him both civilly and criminally liable.  FSM v. 
Tipingeni, 19 FSM R. 439, 446 (Chk. 2014). 
 

The predatory lending tort is usually either created by statute or relies on an existing statute 
as a basis for the cause of action.  Neither Pohnpei nor the FSM national government has 
enacted a statute that could make predatory lending a cause of action.  FSM Dev. Bank v. 
Gilmete, 21 FSM R. 159, 170 (Pon. 2017). 
 

Title 30, which governs the FSM Development Bank, does not give rise to a private cause of 
action for borrowers or others.  Setik v. Mendiola, 21 FSM R. 537, 556 (App. 2018). 
 

Since tort law is primarily state law, a tort action will be governed by the substantive law of 
the state where the injury occurred.  Luzama v. Mai Xong, Inc., 22 FSM R. 23, 28 (Pon. 2018). 
 

Generally, "business destruction" cannot be a separate cause of action, but if the plaintiff 
can claim lost personal income that she derived from the business, it may be a measure of 
damages.  Robert v. Chuuk Public Utility Corp., 22 FSM R. 150, 157 (Chk. 2019). 
 

In FSM case law, there is no tort or cause of action denominated as harassment although 
there are causes of action that include harassment as a significant component, and there is no 
tort of "intimidation" and the court will not create one.  New Tokyo Medical College v. Kephas, 
22 FSM R. 625, 630 & n.2 (Pon. 2020). 
 

─ Abuse of Process 

Whether interference with the efforts of a non-FSM citizen engaged in business within the 
Federated States of Micronesia is an abuse of process is not an issue which may be resolved 
by reference to traditional or customary principles.  Mailo v. Twum-Barimah, 2 FSM R. 265, 268 
(Pon. 1986). 
 

Common law decisions of the United States are an appropriate source of guidance in 
addressing claims of abuse of process within the Federated States of Micronesia.  Mailo v. 
Twum-Barimah, 2 FSM R. 265, 268 (Pon. 1986). 
 

Abuse of process occurs where one uses legal process against another’s person or 
property to accomplish an ulterior purpose for which the process was not designed.  Mailo v. 
Twum-Barimah, 2 FSM R. 265, 268 (Pon. 1986). 
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The process contemplated for the tort of abuse of process is issuance by an official body of 

some legal document or order which affects the victim’s person or property.  Mailo v. Twum-
Barimah, 2 FSM R. 265, 268 (Pon. 1986). 
 

One of the elements of abuse of process is that the process be used for an improper, 
ulterior purpose.  An ulterior purpose is one in which coercion is used to obtain a collateral 
advantage not properly involved in the proceeding.  The tort typically involves some form of 
extortion.  Some definite act not authorized by the process, or aimed at an objective not 
legitimate in the use of the process, is required.  Bank of Guam v. O’Sonis, 9 FSM R. 106, 111 
(Chk. 1999). 
 

When an order and writ are manifestly improper, but their purpose was not collateral to the 
process used, one of the elements of the tort of abuse of process is not satisfied.  Bank of 
Guam v. O’Sonis, 9 FSM R. 106, 111 (Chk. 1999). 
 

The tort of abuse of process requires some legal process ─ the use of legal process 

emanating from an official body.  An allegation, that the FSM used the audit process to 
wrongfully terminate a contract and that the memorandum issued by the U.S. Department of 
Interior was part of an official legal process authorized and instituted under the Compact, does 
not meet the requirements of legal process since, as a matter of law, the audit procedure and 
the memorandum cannot be the process on which an allegation of abuse of process rests.  FSM 
v. GMP Hawaii, Inc., 16 FSM R. 479, 485 (Pon. 2009). 
 

When each party vigorously pursues opposite sides of a legitimate dispute (who breached a 
contract), neither party can seriously argue that either the complaint or the counterclaim 
constitutes abuse of process.  FSM v. GMP Hawaii, Inc., 16 FSM R. 479, 485 (Pon. 2009). 
 

One against whom civil proceedings are initiated may recover in an action for the wrongful 
initiation of the proceedings, if the proceedings have terminated in his favor and were initiated 
for an improper purpose.  Helgenberger v. Helgenberger, 22 FSM R. 244, 250 n.5 (Pon. 2019). 
 

─ Alienation of Affections 

 
The tort of criminal conversation’s odd name comes about because the act is "criminal" in 

the sense that it was an ecclesiastical crime and it is "conversation" in the sense of intercourse.  
Generally, the term "criminal conversation," is synonymous with "adultery," but in its more 
limited and technical sense, it may be defined as adultery in the aspect of tort.  Panuelo v. FSM, 
22 FSM R. 498, 506 n.2 (Pon. 2020). 
 

Under Restatement (Second) of Torts § 683, one who purposely alienates one spouse’s 
affections from the other spouse is subject to liability for the harm thus caused to any of the 
other spouse’s legally protected marital interests, which applies only when the marriage relation 
exists between the parties at the time of the acts that cause the alienation of affections.  
Panuelo v. FSM, 22 FSM R. 498, 507 (Pon. 2020). 
 

Restatement (Second) of Torts § 684(2) encompasses what was known at common law as 
"enticement," and under it one who for the purpose of disrupting the marital relation induces one 
spouse to separate from the other spouse or not to return after being separated, is subject to 
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the liability for the harm thus caused to any of the aggrieved spouse’s legally protected marital 
interests.  The tort of enticement is often considered a variety of the alienation of affections tort.  
The actor is liable only for a separation that results from the actor’s conduct.  Panuelo v. FSM, 
22 FSM R. 498, 507 (Pon. 2020). 
 

Under Restatement (Second) of Torts § 685, one who has sexual intercourse with one 
spouse is subject to liability to the other spouse for the harm thus caused to any of the other 
spouse’s legally protected marital interests.  Under this rule, although knowledge or belief that a 
person is married is essential to liability for alienation of affections under the § 683 rule, neither 
knowledge nor belief is necessary to liability under § 685.  One who has sexual relations with a 
married person takes the risk that he or she is married to another.  The fact that the spouse 
misrepresents the marital status is not a defense.  Panuelo v. FSM, 22 FSM R. 498, 508 (Pon. 
2020). 
 

Some authorities consider these three common law torts ─ alienation of affections 

[Restatement § 683], enticement [Restatement § 684(2)], and criminal conversation 

[Restatement § 685] ─ to really be one tort ─ interference with marriage relation, and that they 

are just three means by which the interference with marriage relation tort may be accomplished.  
Panuelo v. FSM, 22 FSM R. 498, 508 (Pon. 2020). 
 

The alienation of affections, enticement, and criminal conversation torts are novel questions 
of Pohnpei state law, and these torts have been abolished in many common law jurisdictions, 
but are still viable in a number of common law jurisdictions.  Panuelo v. FSM, 22 FSM R. 498, 
509 (Pon. 2020). 
 

Alienation of affections, enticement, and criminal conversation do not appear to be torts that 
could be committed by an actor other than a natural person.  Panuelo v. FSM, 22 FSM R. 
498,511-12 (Pon. 2020). 
 

An action for the alienation of affections lies only against one who produced and brought 
about or caused an alienation of the affections of the plaintiff’s spouse.  Panuelo v. FSM, 22 
FSM R. 498, 512 (Pon. 2020). 
 

─ Anticompetitive Practices 

 
Under 32 F.S.M.C. 302(3), it is illegal for one or more persons to create or use an existing 

combination of capital, skill, or acts the effect of which is to prevent competition in the 
manufacture, making, transportation, sale, or purchase of any merchandise, produce, or 
commodity.  The State of Pohnpei is a "person" for purposes of this statute.  AHPW, Inc. v. 
FSM, 12 FSM R. 544, 551 (Pon. 2004). 
 

"Competition" means the effort of two or more parties, acting independently, to secure the 
business of a third party by the offer of the most favorable terms. "Merchandise" and 
"commodity" are similar enough in meaning to be interchangeable:  "merchandise" is defined as 
each commodity bought and sold by merchants, while "commodity" is defined as any movable 
or tangible thing used in commerce as the subject of trade or barter.  "Produce" as a noun 
means articles produced or grown from or on the soil.  AHPW, Inc. v. FSM, 12 FSM R. 544, 551 
(Pon. 2004). 
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When Pohnpei arbitrarily set the $1 a pound price for the purchase of pepper from the 
pepper farmers, a price that bore no relation to the world market price, it created a market 
condition with which Island Traders could not compete and was not able to purchase the raw 
pepper it required for its operations.  Pohnpei thus prevented competition in the purchase of 
produce, and by preventing Island Traders from acquiring raw pepper for processing, Pohnpei 
also prevented competition in the manufacture of merchandise; the merchandise being the 
finished, processed pepper.  Viewed in either light, Pohnpei violated 32 F.S.M.C. 302(3).  
AHPW, Inc. v. FSM, 12 FSM R. 544, 551-52 (Pon. 2004). 
 

It is unlawful for a person to fix the price of a commodity.  This prohibition against fixing the 
price charged for goods, merchandise, machinery, supplies, or commodities is directed toward 
sale, and not the purchase, of goods and does not apply when the facts do not involve selling of 
raw pepper, but conduct in purchasing raw pepper at an anticompetitive price.  AHPW, Inc. v. 
FSM, 12 FSM R. 544, 552 (Pon. 2004). 
 

Under 32 F.S.M.C. 302(2), it is illegal for one or more persons to create or use an existing 
combination of capital, skill, or acts the effect of which is to limit or reduce the production, or 
increase the price of, merchandise or any commodity.  "Production" means that which is made; 
i.e. goods, or the fruit of labor, as the productions of the earth, comprehending all vegetables 
and fruits.  AHPW, Inc. v. FSM, 12 FSM R. 544, 552 (Pon. 2004). 
 

When Pohnpei’s refusal to hold a trochus harvest allegedly stemmed from environmental 
concerns, but all of the reports addressing this issue recommended that a trochus harvest be 
held and the concern was not that there would be too little trochus, but that there would be too 
much, nothing stood in the way of reasonable limitations on the harvest that could have 
harmonized both Pohnpei’s legitimate environmental concerns and the national law requirement 
that it not limit the production of any commodity.  Failure to do so violated 32 F.S.M.C. 302(2).  
AHPW, Inc. v. FSM, 12 FSM R. 544, 552 (Pon. 2004). 
 

Anticompetitive conduct is tortious in nature.  AHPW, Inc. v. FSM, 12 FSM R. 544, 553 
(Pon. 2004). 
 

Loss of future profits is a well-established basis for determining the measure of economic 
injury resulting from an anticompetitive act which forces the victim out of business.  AHPW, Inc. 
v. FSM, 12 FSM R. 544, 554, 555 (Pon. 2004). 
 

In unfair trade practices cases, courts draw a distinction between the amount of proof 
necessary to show that some damages resulted from the wrong, and the amount of proof 
necessary to calculate the exact amount of the damages.  A lower burden of proof applies 
because the most elementary conception of justice and public policy require that the wrongdoer 
shall bear the risk of the uncertainty which his own wrong has created.  AHPW, Inc. v. FSM, 12 
FSM R. 544, 554 (Pon. 2004). 
 

In anticompetitive practices cases where causation is established, the burden of proving 
damages is much less severe.  This rule of leniency with regard to proof of damages is 
necessary because any other rule would enable the wrong-doer to profit by his wrongdoing at 
his victim’s expense.  It would be an inducement to make wrongdoing so effective and complete 
in every case as to preclude any recovery, by rendering the measure of damages uncertain.  
Once the fact of damage is established with reasonable certainty, the amount of damages need 
only be shown with as much certainty as the tort’s nature and the case’s circumstances permit.  
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In such cases, if it is uncertain and speculative and whether damages have been incurred, then 
damages will be denied; however, if it is only the amount of the damages that presents the 
uncertainty, then the court will allow recovery so long as there is proof of a reasonable basis 
from which the amount can be approximated or inferred.  AHPW, Inc. v. FSM, 12 FSM R. 544, 
554 (Pon. 2004). 
 

When there is no doubt about the violation of 32 F.S.M.C. 302(2), but when there is nothing 
of record to establish that even if a trochus harvest had been held after 1994, the plaintiff would 
have been successful in purchasing enough trochus so that it would have had an adequate 
source of supply for its button operation, the plaintiff has failed to establish that it was damaged 
by the defendant’s conduct as proscribed 32 F.S.M.C. 302(2).  Since that conduct was tortious 
in nature, the plaintiff is entitled only to nominal damages.  AHPW, Inc. v. FSM, 12 FSM R. 544, 
555 (Pon. 2004). 
 

Damages under 32 F.S.M.C. 306(2) are subject to trebling.  AHPW, Inc. v. FSM, 12 FSM R. 
544, 555, 556 (Pon. 2004). 
 

Averaging three years of normal operations when the pepper supply was continuous when 
the manufacturing process was uninterrupted to arrive at an annual profit, is a projection that 
provides a reasonable basis from which a plaintiff’s lost profits can be approximated or inferred 
under the lower burden of proof applicable for damages in anticompetitive practices cases.  
AHPW, Inc. v. FSM, 12 FSM R. 544, 555 (Pon. 2004). 
 

When the conduct’s nature was discrete and specific, and would have been amenable to 
injunctive relief had the plaintiff sought it, once that relief had been awarded there could have 
been no prospective damages since the conduct giving rise to those damages would 
necessarily have ceased.  There should be no recovery for further diminution of a business’s 
value, predicated on the defendant’s continuing wrongdoing, after the defendant has been 
enjoined.  The court will thus not award prospective damages from the time of the lawsuit’s filing 
onward because injunctive relief, to which the claim would have been amenable, would have 
terminated the conduct complained of.  But since under the continuing tort doctrine, a plaintiff is 
entitled to recover all of the damages that result from on-going tortious conduct, even though 
the inception of the conduct lies outside the limitations period, the court will award damages 
from the start of the anticompetitive pepper processing operation in mid-1995 until the plaintiff 
filed suit.  AHPW, Inc. v. FSM, 12 FSM R. 544, 555-56 (Pon. 2004). 
 

When claims of damages for sums the plaintiff owed to third parties on the theory that since 
its business operations were destroyed by the defendant’s conduct, it cannot pay back those 
amounts, would have depended for their repayment on profits that the operation would have 
made but for the defendant’s conduct.  Since future profits are the measure of the business’s 
damages, to allow a separate recovery for these sums would be to permit a double recovery.  
AHPW, Inc. v. FSM, 12 FSM R. 544, 556 (Pon. 2004). 
 

Any person who proves a violation of 32 F.S.M.C. 302 or 32 F.S.M.C. 303 may recover 
reasonable attorney’s fees.  AHPW, Inc. v. FSM, 13 FSM R. 36, 39 (Pon. 2004). 
 

A state is a person under the FSM anticompetitive practices statute when it acts as a 
participant or competitor in commerce but not when it acts as a regulator of commerce.  
Pohnpei v. AHPW, Inc., 14 FSM R. 1, 15 (App. 2006). 
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A Pohnpei state law exempting it from anticompetitive practices liability does not apply to a 
case brought under the national anticompetitive practices statute since the lawsuit is based on a 

cause of action created by the national, not the state, statute covering an activity ─ foreign and 

interstate commerce ─ over which the national government may legislate.  It would, of course, 

apply to an action brought under the state anticompetitive practices statute.  Pohnpei v. AHPW, 
Inc., 14 FSM R. 1, 16 (App. 2006). 
 

When the anticompetitive practices statute requires that one or more persons create or use 
an existing combination of capital, skill, or acts the effect of which is anticompetitive and when 
the trial court made findings that would show a combination, since the statute is clear that only 
one "person" can provide the needed "combination," a contention that the trial court had to, and 
failed to, find that the defendant acted in combination with someone else has no merit.  Pohnpei 
v. AHPW, Inc., 14 FSM R. 1, 19 (App. 2006). 
 

Generally, statutes authorizing multiple damages are remedial and nonpunitive, particularly 
in anti-trust cases.  Pohnpei v. AHPW, Inc., 14 FSM R. 1, 20 (App. 2006). 
 

The treble damages clause in the FSM Anti-competitive practices statute is remedial and 

not punitive.  The multiple portion of the damages ─ that part in excess of the lost profits the trial 

court determined as actually proven ─ is imposed by a national statute enacted in an area in 

which the national government may legislate.  Since this is not a state law tort case in which 
state law applies and this is a statutory tort created by a national statute, the national, not the 
state, statute therefore controls.  Pohnpei v. AHPW, Inc., 14 FSM R. 1, 20 (App. 2006). 
 

Even under national law, sovereigns, any sovereign, have sovereign immunity.  But 
sovereigns are generally considered to have waived that immunity when the sovereign has 
acted as a participant in commerce instead of as a sovereign.  It would seem unfair if a state, as 
a competitor in a commercial enterprise, could not be held liable and assessed the same 
damages that another commercial competitor, who committed the same acts, would be 
assessed.  Pohnpei v. AHPW, Inc., 14 FSM R. 1, 20 n.5 (App. 2006). 
 

The trial court should state some reason for trebling damages other than just stating the 
anticompetitive practices statute allows it.  Compelling justification is not needed or required.  
Pohnpei v. AHPW, Inc., 14 FSM R. 1, 21 (App. 2006). 
 

The anticompetitive practices statute itself provides the basis for the plaintiff to recover 
damages together with reasonable attorneys’ fees and the costs of suit.  Pohnpei v. AHPW, 
Inc., 14 FSM R. 1, 21 (App. 2006). 
 

Fifteen years’ worth of "damages" of lost profits is obviously too long for any reasonably 
certain future projections.  Too many unexpected possible variables could occur.  The trial court 
thus did not abuse its discretion by limiting the damage award to four years of lost profits.  
Pohnpei v. AHPW, Inc., 14 FSM R. 1, 24-25 (App. 2006). 
 

The anticompetitive practices statute authorizes treble damages.  AHPW, Inc. v. Pohnpei, 
14 FSM R. 188, 190 (Pon. 2006). 
 

Treble damages were proper when the discretion denoted by the word "may" in the statute 

lies with the injured party and not the court ─ the injured party "may" sue and recover treble 
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damages ─ and when Congress’s intent was to give the injured party treble damages if it sues 

and proves its case.  The statute’s context compels this conclusion.  AHPW, Inc. v. Pohnpei, 14 
FSM R. 188, 190-91 (Pon. 2006). 
 

When the plaintiff has a claim de jure that the power conferred (on the court to treble 
damages) should be exercised because it had proved its right to damages under 32 F.S.M.C. 
301 et seq. and when, considering the whole anticompetitive practices statute and its nature 
and object, Congress’s intent was to impose a positive duty to treble damages, not a 
discretionary power to do so, the court will therefore award treble damages.  AHPW, Inc. v. 
Pohnpei, 14 FSM R. 188, 191 (Pon. 2006). 
 

When the defendant’s anticompetitive acts did not just harm the plaintiff’s business, but 
those acts put it out of business, even if treble damages were discretionary, there would be no 
more appropriate a case to exercise the discretion to treble damages than one where the 
anticompetitive acts put the plaintiff out of business.  AHPW, Inc. v. Pohnpei, 14 FSM R. 188, 
191 (Pon. 2006). 
 

─ Assault 

 
Battery is the harmful or offensive contact with a person, resulting from an act intended to 

cause that contact, while an assault refers to the apprehension of that offensive contact.  Once 
the court is satisfied from the evidence that an actual injury has occurred then it need not 
consider the separate tort of assault.  Conrad v. Kolonia Town, 8 FSM R. 183, 191 (Pon. 1997). 
 

Battery is a harmful, offensive contact with a person resulting from an act intended to cause 
the contact, while an assault has to do with the apprehension of the offensive contact; when the 
court determines that a battery has occurred, it need not consider the separate tort of assault.  
Elymore v. Walter, 9 FSM R. 450, 458 (Pon. 2000). 
 

When there was no evidence that any policemen had an intent to cause an arrestee 
physical or bodily harm, the state is not liable to her under either theory of assault or battery.  
Berman v. Pohnpei, 16 FSM R. 567, 575 (Pon. 2009). 
 

A trial court errs as a matter of law by using, in a civil case, a criminal statute to determine 
the torts’ elements and whether the plaintiff was an assault and battery victim.  Because it was 
not a criminal prosecution, the trial court should have looked to Pohnpei tort law and used the 
elements of the torts of assault and of battery.  Berman v. Pohnpei, 17 FSM R. 360, 372 (App. 
2011). 
 

Privilege is a legal defense to the torts of assault and battery and may be based upon the 
fact that the touching is a necessity to protect some private or public interest which is of such 
importance as to justify the threatened harm.  A lawful arrest is just such a privilege and a valid 
defense to the assault claim and to the battery claim so long as excessive force is not used.  
Berman v. Pohnpei, 17 FSM R. 360, 372 (App. 2011). 
 

─ Battery 

 
A battery or an assault is not determined by the presence or absence of injury; battery is a 

harmful or offensive contact with a person, resulting from an act intended to cause the plaintiff to 
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suffer such contact, while assault refers to the apprehension of imminent contact.  Paul v. 
Celestine, 4 FSM R. 205, 207 (App. 1990). 

When the evidence clearly establishes that plaintiff suffered injuries as a result of intentional 
direct contact by the defendant the court need only consider the tort of battery, not the separate 
tort of assault.  Meitou v. Uwera, 5 FSM R. 139, 142 (Chk. S. Ct. Tr. 1991). 
 

Despite the finding of battery, defendant will not be found liable for damages if plaintiff 
consented to battery, of if defendant was in some way privileged to inflict harmful or offensive 
contact.  Meitou v. Uwera, 5 FSM R. 139, 143 (Chk. S. Ct. Tr. 1991). 
 

A person is liable to another for battery if he acts intending to cause harmful contact with a 
third person or an imminent apprehension of such contact, and a harmful contact indirectly 
results.  Davis v. Kutta, 7 FSM R. 536, 544 (Chk. 1996). 
 

An actor is privileged to use reasonable force, not intended or likely to cause death or 
serious bodily harm, to defend himself against the unprivileged harmful or offensive contact or 
other bodily harm which he reasonably believes another is about to inflict intentionally upon him, 
but the means used must be proportionate to the danger threatened.  Davis v. Kutta, 7 FSM R. 
536, 544-45 (Chk. 1996). 
 

Even though police may be privileged to use force to prevent the commission of a crime, the 
battery of an innocent bystander is not privileged.  Davis v. Kutta, 7 FSM R. 536, 545 (Chk. 
1996). 
 

Civil liability for a battery is not limited to the direct perpetrator of the act charged, but 
extends to any person who by any means encourages or incites the battery, or aids and abets it.  
Davis v. Kutta, 7 FSM R. 536, 545 (Chk. 1996). 
 

Where a number of people fired weapons and others encouraged them to fire or 
surrendered their weapon so another could fire it, all are jointly and severally liable for battery 
on an innocent bystander as the person who fired the bullet that struck her.  Davis v. Kutta, 7 
FSM R. 536, 545 (Chk. 1996). 
 

The commission of the intentional tort of battery by police officers in the scope of their 
employment is a denial of due process of law.  Davis v. Kutta, 7 FSM R. 536, 548 (Chk. 1996). 
 

Battery is the harmful or offensive contact with a person, resulting from an act intended to 
cause that contact, while an assault refers to the apprehension of that offensive contact.  Once 
the court is satisfied from the evidence that an actual injury has occurred then it need not 
consider the separate tort of assault.  Conrad v. Kolonia Town, 8 FSM R. 183, 191 (Pon. 1997). 
 

Civil liability for a battery is not limited to the direct perpetrator of the act charged.  It 
extends to any person who by any means encourages or incites the battery, or aids and abets it.  
Each officer who encouraged any other officer to become involved in the fight with plaintiff, 
either by direct command, by statements or by providing the means for another officer to 
become involved, is as liable for the battery on plaintiff as the person who actually delivered the 
kick to his leg.  Conrad v. Kolonia Town, 8 FSM R. 183, 192 (Pon. 1997). 
 

The tort of battery is an intentional tort; therefore none of the defenses to negligence such 
as assumption of risk, comparative negligence, contributory negligence and last clear chance 
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apply to intentional actions on the part of the defendants.  Conrad v. Kolonia Town, 8 FSM R. 
183, 193 (Pon. 1997). 
 

Privilege is a legal defense to the tort of battery and may be based upon the consent of the 
person who is the one affected by the touching, or the fact that the touching is a necessity to 
protect some private or public interest which is of such importance as to justify the threatened 
harm or, that the touching is one which the actor must cause in the exercise of some action for 
which freedom of action is essential.  Conrad v. Kolonia Town, 8 FSM R. 183, 193 (Pon. 1997). 
 

The commission of the intentional tort of battery by the police officers in the scope of their 
employment is a denial of due process of law.  Physical abuse committed by police officers may 
violate a prisoner’s right to due process of law.  The right to due process of law is violated when 
a police officer batters a person.  The public at large has the right to be free of invasions of their 
person and personal security by any government agent and suspects have the right to be free 
from the use of excessive force during their arrest.  Conrad v. Kolonia Town, 8 FSM R. 183, 195 
(Pon. 1997). 
 

A municipality is liable for battery by its police officers when it has ratified their actions by 
failing to charge them and the lack of any internal discipline whatsoever.  Conrad v. Kolonia 
Town, 8 FSM R. 183, 195 (Pon. 1997). 
 

It is not a manifest error of law or fact requiring a new trial that the court held police officers 
liable for battery without determining exactly which officer’s action caused plaintiff’s injury when 
the court found that each of the defendants had participated in plaintiff’s arrest, the court 
discussed the issues of justifiable force and privilege throughout its decision, and found that 
defendants had acted with intent to bring about a harmful or offensive contact with plaintiff, 
which was not justified under the circumstances.  Conrad v. Kolonia Town, 8 FSM R. 215, 217-
18 (Pon. 1997). 
 

Although under Pohnpeian custom it is inappropriate for a parent, or an individual who 
stands in the place of a parent, to see his daughter come home late at night with a boyfriend, it 
is not a corollary that that person is justified under custom in inflicting a battery on the boyfriend, 
or damaging car he is driving.  Elymore v. Walter, 9 FSM R. 450, 456 (Pon. 2000). 
 

When there was no evidence to suggest that a parent’s customary privilege to discipline ran 
beyond the daughter to encompass her boyfriend as well, when there was no evidence to 
suggest that when the boyfriend dropped the daughter off he was threatening or in any other 
way posing a danger of physical harm to her such that the parent was entitled to inflict a battery 
upon the boyfriend in order to defend the daughter as he may have been obligated to do under 
custom, and when there was no evidence that under custom a parent could attack the car 
driven by the daughter’s boyfriend with the baseball bat as a way of demonstrating his 
displeasure with the boyfriend for his role in keeping her out late, and in dropping her off under 
circumstances where he would see them together, Pohnpeian custom does not constitute a 
defense to either the battery or property damage claims.  Elymore v. Walter, 9 FSM R. 450, 456 
(Pon. 2000). 
 

Battery is a harmful, offensive contact with a person resulting from an act intended to cause 
the contact, while an assault has to do with the apprehension of the offensive contact; when the 
court determines that a battery has occurred, it need not consider the separate tort of assault.  
Elymore v. Walter, 9 FSM R. 450, 458 (Pon. 2000). 
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It is enough to constitute a battery that the defendant sets a force in motion which ultimately 

produces the result, such as striking a glass door so that the plaintiff is hit with the fragments.  
Elymore v. Walter, 9 FSM R. 450, 458 (Pon. 2000). 
 

Punitive damages are awarded as a punishment to the defendant for his wrongful act and 
as a warning and example to deter him and others from committing similar acts in the future.  As 
a general rule, punitive damages are allowed for an assault and battery committed wantonly, 
maliciously, or under circumstances of aggravation.  Since battery usually is a matter of the 
worst kind of intentions, it frequently justifies punitive damages.  Elymore v. Walter, 9 FSM R. 
450, 459 (Pon. 2000). 
 

A detainee has a civil right to be free of excessive force while detained in the custody.  Use 
of excessive force may constitute a battery.  Atesom v. Kukkun, 10 FSM R. 19, 22 (Chk. 2001). 
 

The state, as employer of a police trainee, is responsible for the battery committed by the 
trainee while acting within the scope of that employment.  Atesom v. Kukkun, 10 FSM R. 19, 22 
(Chk. 2001). 
 

A battery or wrongful death, by itself, does not constitute a civil rights violation.  Harper v. 
William, 14 FSM R. 279, 282 (Chk. 2006). 
 

Excessive force is defined as the use of unreasonable force by a person having the 
authority to arrest.  A person who has been arrested has the right to be free of excessive force 
and use of excessive force may constitute battery.  Berman v. Pohnpei, 16 FSM R. 567, 575 
(Pon. 2009). 
 

When there was no evidence that any policemen had an intent to cause an arrestee 
physical or bodily harm, the state is not liable to her under either theory of assault or battery.  
Berman v. Pohnpei, 16 FSM R. 567, 575 (Pon. 2009). 
 

Defenses to negligence, such as comparative negligence, which might lessen an award of 
damages, do not apply to the intentional tort of battery.  Higgins v. Kolonia Town, 17 FSM R. 
254, 261 (Pon. 2010). 
 

A trial court errs as a matter of law by using, in a civil case, a criminal statute to determine 
the torts’ elements and whether the plaintiff was an assault and battery victim.  Because it was 
not a criminal prosecution, the trial court should have looked to Pohnpei tort law and used the 
elements of the torts of assault and of battery.  Berman v. Pohnpei, 17 FSM R. 360, 372 (App. 
2011). 
 

Under Pohnpei tort law, a battery is a harmful, offensive contact with a person resulting from 
an act intended to cause the contact, while an assault has to do with the apprehension of the 
offensive contact.  When a court is satisfied from the evidence that an actual injury has 
occurred, that is, determined that a battery has occurred, it need not consider the separate tort 
of assault.  Berman v. Pohnpei, 17 FSM R. 360, 372 (App. 2011). 
 

Privilege is a legal defense to the torts of assault and battery and may be based upon the 
fact that the touching is a necessity to protect some private or public interest which is of such 
importance as to justify the threatened harm.  A lawful arrest is just such a privilege and a valid 
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defense to the assault claim and to the battery claim so long as excessive force is not used.  
Berman v. Pohnpei, 17 FSM R. 360, 372 (App. 2011). 
 

Whether the Pohnpei police injured an arrestee through the use of excessive force and thus 
battered her is a question of fact.  Thus, when the trial court found as fact that the arrestee had 
caused her own injuries by struggling with the handcuffs during the travel from the arrest site to 
the police station, which resulted in the handcuffs tightening further around her wrists and that 
the handcuffs’ tightening was not the result of an officer’s conduct, but rather was the result of 
her own movements, the police did not cause her injury and no use-of-excessive-force battery 
could have occurred.  Berman v. Pohnpei, 17 FSM R. 360, 372 (App. 2011). 
 

Battery is a harmful or offensive contact with a person, resulting from an act intended to 
cause the plaintiff to suffer such a contact.  Palasko v. Pohnpei, 21 FSM R. 562, 564 (Pon. 
2018). 
 

According to Pohnpei law, battery is a harmful or offensive contact with a person, resulting 
from an act intended to cause the plaintiff to suffer such contact.  Luzama v. Mai Xong, Inc., 22 
FSM R. 23, 31 (Pon. 2018). 
 

Since an essential element for the tort of battery is that the act constituting the battery 
intended to cause the plaintiff to suffer such contact, a battery claim will be dismissed when 
there is no evidence to suggest that the forklift operator intended to batter the plaintiff and when 
this was a workplace accident, not an intentional act.  Luzama v. Mai Xong, Inc., 22 FSM R. 23, 
31-32 (Pon. 2018). 
 

Under Pohnpei law, battery is a harmful or offensive contact with a person, resulting from an 
act intended to cause that person to suffer such contact.  Pelep v. Lapaii, 22 FSM R. 482, 486 
(Pon. 2020). 
 

An essential element to a claim for the tort of battery is that the act constituting the battery 
was intended to cause the plaintiff to suffer injury from such contact.  Pelep v. Lapaii, 22 FSM R. 
482, 487 (Pon. 2020). 
 

The defense of voluntary intoxication is not applicable when the defendant’s actions 
constituting a battery were harmful and intentional.  Pelep v. Lapaii, 22 FSM R. 482, 487 (Pon. 
2020). 
 

Punitive damages are awarded to punish a defendant for his wrongful act and as a warning 
and example to deter him and others from committing similar acts in the future.  As a general 
rule, punitive damages are allowed for an assault and battery committed wantonly, maliciously, 
or under circumstances of aggravation.  Since battery usually is a matter of the worst kind of 
intentions, it frequently justifies punitive damages.  Pelep v. Lapaii, 22 FSM R. 482, 490 (Pon. 
2020). 
 

─ Breach of Fiduciary Duty 

 
Where the defendant has breached her fiduciary duty, and converted to her own personal 

use funds of others, has made no claim of right to any of the funds or offered any defense, and 
blame thus lies wholly with the defendant, the plaintiff will be allowed to recover its attorney’s 
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fees in order to make the victim whole.  This is a narrowly drawn exception to the general rule 
parties will bear their own attorney’s fees.  Bank of Guam v. Nukuto, 6 FSM R. 615, 617-18 
(Chk. 1994). 
 

A financial institution, such as a credit union, that holds money from depositors does have 
an on-going fiduciary duty to its depositors.  Wakuk v. Kosrae Island Credit Union, 7 FSM R. 
195, 197 (Kos. S. Ct. Tr. 1995). 
 

A plaintiff’s complaint, stating two causes of action for breach of fiduciary duty (both existing 
under common law), does not arise under the national laws of the FSM so as to confer original 
jurisdiction on the FSM Supreme Court or show on its face an issue of national law thereby 
creating removal jurisdiction.  David v. San Nicolas, 8 FSM R. 597, 598 (Pon. 1998). 
 

When a case has been removed from state court on the ground that it arose under national 
law but the plaintiff’s complaint only relies upon common law principles of breach of fiduciary 
duty and as such does not arise under national law because no issue of national law appears on 
the face of the complaint and no substantial issue of national law is raised, the case will be 
remanded to the state court where it was initially filed.  David v. San Nicolas, 8 FSM R. 597, 598 
(Pon. 1998). 
 

FSM case law has not acknowledged the existence of the tort of breach of fiduciary duty in 
the context of insurance or any other context except banking.  Phillip v. Marianas Ins. Co., 12 
FSM R. 301, 308 (Pon. 2004). 
 

In a narrowly drawn exception to the general rule that the parties will bear their own 
attorney’s fees, attorney’s fees have been awarded as part of costs when a defendant has 
breached her fiduciary duty to the plaintiff.  Phillip v. Marianas Ins. Co., 12 FSM R. 464, 472 
(Pon. 2004). 
 

An employee or agent is liable to a third person for injuries resulting from the breach of any 
duty which the employee or agent owes directly to such third person, and is not liable to a third 
person for injuries resulting from a breach of duty which the employee or agent owes only or 
solely to his employer.  Individual Assurance Co. v. Iriarte, 16 FSM R. 423, 438-39 (Pon. 2009). 
 

Since insurance agents are required to exercise the utmost good faith, loyalty, and honesty 
toward the insurer during the times that they acted as the insurer’s agents, by cashing the 
premium checks, and thereby failing to send the checks on to the insurer, they breached this 
duty.  Individual Assurance Co. v. Iriarte, 16 FSM R. 423, 441 (Pon. 2009). 
 

A defense that the plaintiff should have made a claim against its errors and omissions policy 
is without merit even if such a policy existed, because the contract expressly addresses what 
happens.  Individual Assurance Co. v. Iriarte, 16 FSM R. 423, 445 (Pon. 2009). 
 

Damages for an insurer’s claim for breach of fiduciary duty are the same as those for its 
contract claim, since the breach of fiduciary duty claim is also based on the breach of the 
agency contracts that the insurer had with its agents.  Individual Assurance Co. v. Iriarte, 16 
FSM R. 423, 446 (Pon. 2009). 
 

Generally, a party bears its own attorney’s fees, and this rule is the proper foundation upon 
which the system in the FSM should be built.  An exception to this general rule is that attorney’s 
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fees have been awarded for a breach of fiduciary duty.  Individual Assurance Co. v. Iriarte, 16 
FSM R. 423, 449 (Pon. 2009). 
 

Agency is the fiduciary relation which results from one person’s manifestation of consent to 
another that the other shall act on his behalf and subject to his control, and consent by the other 
to so act, and fiduciary is defined as relating to or founded upon a trust or confidence.  Iriarte v. 
Individual Assurance Co., 18 FSM R. 340, 355 (App. 2012). 
 

An agent is a fiduciary with respect to the matters within the scope of his agency and the 
agent is bound to the exercise of the utmost good faith, loyalty, and honesty toward his 
principal.  Iriarte v. Individual Assurance Co., 18 FSM R. 340, 355 (App. 2012). 
 

Since handling the principal’s premium checks was within the scope of their agency and 
since the agents did not exercise the utmost good faith, loyalty, and honesty toward the principal 
when they were its agents because they did not immediately remit all premium checks to the 
principal, the agents breached the fiduciary duty they owed to the principal and were properly 
found liable under a breach of fiduciary duty theory.  Iriarte v. Individual Assurance Co., 18 FSM 
R. 340, 355 (App. 2012). 
 

─ Breach of Implied Covenant of Good Faith 

 
Breach of an implied covenant of good faith and fair dealing is a common law cause of 

action, which is a tort claim that arises out of a contractual relationship between the parties.  
The implied covenant of good faith and fair dealing rests on the premise that whenever a party’s 
cooperation is necessary for the performance of a contractual promise, there is a condition 
implied that the cooperation will be given.  Phillip v. Marianas Ins. Co., 12 FSM R. 301, 307 
(Pon. 2004). 
 

Contracts impose on the parties thereto a duty to do everything necessary to carry them 
out, and there is an implied undertaking in every contract on each party’s part that he will not 
intentionally and purposely do anything to prevent the other party from carrying out his part of 
the agreement, or do anything which will have the effect of destroying or injuring the right of the 
other party to receive the fruits of the contract, and the FSM Supreme Court will entertain such 
claims in the context of insurance contracts, where the insurer possesses greater sophistication, 
can be expected to assist local insureds in understanding the relevant legal terminology, and 
has a specialized role in processing claims.  Phillip v. Marianas Ins. Co., 12 FSM R. 301, 307 
(Pon. 2004). 
 

The court cannot say that an insurance claims process which consumed between 3 and 4 
months from the filing of the claim to the issuance of a denial is so lengthy, so egregious, as to 
constitute bad faith as a matter of law.  Phillip v. Marianas Ins. Co., 12 FSM R. 301, 308 (Pon. 
2004). 
 

Courts have permitted attorney’s fee awards under the vexatious conduct exception when 
the plaintiff has proven the defendant’s breach of the implied covenant or implied duty of good 
faith and fair dealing (also called the bad faith tort).  If a plaintiff were to prevail on a bad faith 
tort claim against an insurer, the insurer would be liable to him for reasonable attorney’s fees 
that are proximately caused by the bad faith conduct.  Phillip v. Marianas Ins. Co., 12 FSM R. 
464, 471 (Pon. 2004). 
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Since contracts impose upon the parties an implied undertaking that each party will not 

intentionally or purposefully do anything to prevent the other party from carrying out its part of 
the agreement, breach of an implied covenant of good faith is a common law tort claim that 
arises out of a contractual relationship between the parties.  The court has not yet extended this 
doctrine’s application to contracts beyond insurance contracts.  FSM v. GMP Hawaii, Inc., 16 
FSM R. 601, 605 (Pon. 2009). 
 

Subject to proof at trial, a breach of an implied covenant of good faith claim may sound, at 
least in part, in contract rather than in tort.  FSM v. GMP Hawaii, Inc., 16 FSM R. 601, 605 (Pon. 
2009). 
 

Breach of an implied covenant of good faith and fair dealing is a common law cause of 
action, which is a tort claim that arises out of a contractual relationship between the parties.  
The implied covenant of good faith and fair dealing rests on the premise that whenever a party’s 
cooperation is necessary for the performance of a contractual promise, there is a condition 
implied that the cooperation will be given.  Johnny v. Occidental Life Ins., 19 FSM R. 350, 361 
(Pon. 2014). 

Contracts impose on the parties a duty to do everything necessary to carry them out, and 
there is an implied undertaking in every contract on each party’s part that he will not intentionally 
and purposely do anything to prevent the other party from carrying out his part of the 
agreement, or do anything which will have the effect of destroying or injuring the right of the 
other party to receive the fruits of the contract.  The FSM Supreme Court will entertain such 
claims in the context of insurance contracts, when the insurer possesses greater sophistication, 
provides the policy, can be expected to assist insureds in understanding the relevant 
terminology in the policy, and has a specialized role in processing claims.  Johnny v. Occidental 
Life Ins., 19 FSM R. 350, 361-62 (Pon. 2014). 
 

The duty of good faith and fair dealing is implied in the performance and enforcement of all 
contracts.  Johnny v. Occidental Life Ins., 19 FSM R. 350, 362 (Pon. 2014). 
 

Under the circumstances of an insurance case, there may be a duty to disclose information, 
based on a relationship of confidence or trust between the parties, or based on one party's 
superior knowledge or means of knowledge.  Johnny v. Occidental Life Ins., 19 FSM R. 350, 
362 (Pon. 2014). 
 

As used in the insurance context, bad faith does not refer to misconduct of a malicious or 
immoral nature.  Rather, the bad faith concept emphasizes unfaithfulness to an agreed common 
purpose or to the justifiable expectations of the other party to the contract.  In short, a showing 
of bad faith requires that insurers not act unreasonably or arbitrarily when dealing with their 
insureds.  Johnny v. Occidental Life Ins., 19 FSM R. 350, 362 (Pon. 2014). 
 

The breach of an implied covenant of good faith and fair dealing is a common law tort claim 
that arises out of a contractual relationship between the parties because contracts impose upon 
the parties an implied undertaking that each party will not intentionally or purposefully do 
anything to prevent the other party from carrying out its part of the agreement.  FSM courts, 
however, have not yet extended this doctrine’s application to contracts other than insurance 
contracts.  George v. Palsis, 19 FSM R. 558, 568 (Kos. 2014). 
 

When the court has ruled that the plaintiff’s right to payment for accrued annual leave hours 
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was contingent on him giving at least two weeks’ written notice of his resignation and that since 
he was terminated involuntarily those events never occurred, the defendants are entitled to 
summary judgment on the plaintiff’s breach of an implied covenant of good faith and fair dealing 
cause of action insofar as it applies to the plaintiff’s accrued annual leave hours claim.  George 
v. Palsis, 19 FSM R. 558, 568 (Kos. 2014). 
 

When the court has not held that the implied covenant of good faith and fair dealing could 
never be applied to an employment contract, the court, at the summary judgment stage of the 
proceeding, will not dismiss this cause of action as it might apply to the plaintiff’s claim for 
wrongful termination in violation of his employment contract.  George v. Palsis, 19 FSM R. 558, 
568 (Kos. 2014). 
 

An injured claimant may not sue an insurer for breach of the duty of good faith and fair 
dealing.  The duty is a product of the fiduciary relationship created by the contract between the 
insurer and its insured.  People of Eauripik ex rel. Sarongelfeg v. Osprey Underwriting Agency, 
Ltd., 20 FSM R. 205, 213 (Yap 2015). 
 

An insured’s cause of action for the insurer’s breach of the covenant of good faith and fair 
dealing is assignable to the injured third-party claimant, and the assignee may sue on it.  People 
of Eauripik ex rel. Sarongelfeg v. Osprey Underwriting Agency, Ltd., 20 FSM R. 205, 213 (Yap 
2015). 
 

The breach of an implied covenant of good faith and fair dealing is a common law tort claim 
that arises out of a contractual relationship between the parties because contracts impose upon 
the parties an implied undertaking that each party will not intentionally or purposefully do 
anything to prevent the other party from carrying out its part of the agreement.  This tort requires 
some sort of bad faith on the defendant’s part.  Occidental Life Ins. Co. v. Johnny, 20 FSM R. 
420, 428 (App. 2016). 
 

Not every mistake by an insurer or its agent rises to the level of bad faith ─ is automatically 

unreasonable or arbitrary.  An insurance agent’s misrepresentation, particularly an unintentional 
misrepresentation, may breach the agent’s duty of care toward the insured rather than 
constitute bad faith and unreasonable and arbitrary conduct towards an insured.  Occidental Life 
Ins. Co. v. Johnny, 20 FSM R. 420, 428 (App. 2016). 
 

When the insurance agents’ failure to differentiate between the insured’s life and cancer 
policies was careless, but not arbitrary and unreasonable, and did not deprive the insured of her 
bargained-for benefit, the trial court’s conclusion that the insurers breached the implied 
covenant of good faith and fair dealing or that they engaged in bad faith conduct was reversible 
error.  Occidental Life Ins. Co. v. Johnny, 20 FSM R. 420, 428-29 (App. 2016). 
 

Breach of an implied covenant of good faith and fair dealing is a common law cause of 
action.  It is a tort claim that arises out of a contractual relationship between the parties, and it 
rests on the premise that whenever a party’s cooperation is necessary for the performance of a 
contractual promise, there is a condition implied that the cooperation will be given.  Donre v. 
FSM Nat’l Gov’t Employees’ Health Ins. Plan, 21 FSM R. 592, 598 (Pon. 2018). 
 

When, because of the insured’s misconduct, the insurer was not obligated to cooperate by 
extending medical coverage to the insured, the insured’s cause of action for breach of implied 
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covenant of good faith and fair dealing is void.  Donre v. FSM Nat’l Gov’t Employees’ Health Ins. 
Plan, 21 FSM R. 592, 598 (Pon. 2018). 
 

─ Causation 

 
The excavation of large holes on the land of private citizens, in areas where children play, 

and near a public road, is inherently dangerous and calls for special precautions.  One who 
causes such work to be undertaken may not escape liability simply by employing an 
independent contractor to do the work.  Ray v. Electrical Contracting Corp., 2 FSM R. 21, 25 
(App. 1985). 
 

Medical malpractice by hospital staff does not relieve a tortfeasor of his responsibility for 
damages, because any injuries that might have been caused by the staff flowed naturally from 
his own acts.  Primo v. Refalopei, 7 FSM R. 423, 429 (Pon. 1996). 
 

The proximate cause of an injury is the primary or moving cause which in a natural and 
continuous sequence, unbroken by any efficient intervening cause, produces the injury, if the 
injury be one which might be reasonably anticipated or foreseen as a natural consequence of 
the wrongful act.  Primo v. Refalopei, 7 FSM R. 423, 429 (Pon. 1996). 
 

Medical actions of a hospital staff do not constitute an efficient intervening cause that would 
break the causal link between a tortfeasor’s attack and the plaintiff’s injuries.  Primo v. 
Refalopei, 7 FSM R. 423, 429 (Pon. 1996). 
 

The employment of a police officer with ten-year old charges and or convictions for violent 
behavior is insufficient to hold a municipality liable for negligent hiring because the charges and 
or convictions were too remote and attenuated to be the proximate cause of the plaintiff’s injury.  
Conrad v. Kolonia Town, 8 FSM R. 183, 194 (Pon. 1997). 
 

Proximate cause is the primary or moving cause, or that which, in a natural and continuous 
sequence; unbroken by any efficient intervening cause, produces the injury and without which 
the accident could not have happened, if the injury be one which might be reasonably 
anticipated or foreseen as a natural consequence of the wrongful act.  Conrad v. Kolonia Town, 
8 FSM R. 183, 194 (Pon. 1997). 
 

Failure to use due care under the circumstances in maintaining a telephone pole guy wire is 
the proximate cause of an eye injury resulting from a collision with the defective wire because 
the injury was one that might be reasonably anticipated or foreseen as a natural consequence 
of the wrongful act.  Asher v. Kosrae, 8 FSM R. 443, 450-51 (Kos. S. Ct. Tr. 1998). 
 

The plaintiff has not shown a causative link between the alleged contamination and her 
injury sufficient to withstand the defendants’ summary judgment motion when, as between 
contaminated and uncontaminated kerosene, a reasonable trier of fact could not exclude the 
latter so as to conclude that it was the former that caused her injury.  William v. Mobil Oil 
Micronesia, Inc., 10 FSM R. 584, 586 (Pon. 2002). 
 

Speculation, guess and surmise may not be substituted for competent evidence, and where 
there are several possible causes of one accident, one or more of which a defendant is not 
responsible for, a plaintiff cannot recover without proving that the injury was sustained wholly or 
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in part by a cause for which the defendant was responsible.  William v. Mobil Oil Micronesia, 
Inc., 10 FSM R. 584, 587 (Pon. 2002). 
 

When a reasonable trier of fact could not exclude the plaintiff’s playing with matches and 

uncontaminated ─ as opposed to contaminated ─ kerosene as the cause of her injuries, it 

follows that the record taken as a whole could not lead a rational trier of fact to find for her and 
that the defendants’ summary judgment motion must be granted.  William v. Mobil Oil 
Micronesia, Inc., 10 FSM R. 584, 587 (Pon. 2002). 
 

When a plaintiff’s determination of ownership is for a lot with one number and the bank 
holds mortgages on lots with other numbers, the bank does not have a mortgage for the 
plaintiff’s lot and there is no proximate cause between the bank acquiring the mortgage and any 
later alleged damage to the plaintiff’s lot.  Whether the mortgage was properly recorded is 
immaterial.  If the plaintiff was damaged, the mortgage did not cause it.  Rudolph v. Louis 
Family, Inc., 13 FSM R. 118, 128 (Chk. 2005). 
 

Causation and damages can appropriately be proven on a class basis when the basis for 
each resident’s claim is the same:  a shared traditional ownership of the right to use the marine 
natural resources appertaining to the municipalities of which each is resident and each class 
member is seeking to recover for a trespass or nuisance injury to their shared use right interest 
and the type of injury is common to all class members, such as inability to use or consume 
marine resources from the inner lagoon because of the necessary government ban on these 
and injury to particular resources because of the grounding and oil spill, i.e., the reef and 
mangrove areas.  People of Rull ex rel. Ruepong v. M/V Kyowa Violet, 14 FSM R. 403, 417 
(Yap 2006). 
 

Causation in maritime tort law is similar to the common law causation principle.  A 
defendant’s act or omission must be the proximate cause of the plaintiff’s injury.  An injury is 
proximately caused by an act, or failure to act, whenever it appears from the evidence that the 
act or omission played a substantial part in bringing about or actually causing the injury or 
damage, and that the injury or damage was either a direct result or a reasonably probable 
consequence of the act or omission.  People of Rull ex rel. Ruepong v. M/V Kyowa Violet, 14 
FSM R. 403, 417 (Yap 2006). 
 

Causation and damages can appropriately be proven on a class basis when the basis for 
each person’s claim is the same.  People of Weloy ex rel. Pong v. M/V CEC Ace, 15 FSM R. 
151, 160 (Yap 2007). 
 

The circumstantial evidence proves proximate cause even though exactly how the reef was 

damaged ─ whether anchors and/or chains were dragged on the reef; or whether a detached or 

slack cable or chain used to connect the barge to the tugboat struck the reef; or whether one or 

both of the vessels struck the reef; or whether some combination of these was responsible ─ is 

undetermined since the damages occurred while the two vessels were on the site (or while just 
the barge was there) and since no other vessels were present at the time and the damage was 
of the type that must have been caused by one or more of the methods described.  People of 
Gilman ex rel. Tamagken v. Woodman Easternline Sdn. Bhd., 18 FSM R. 165, 174-75 (Yap 
2012). 
 

When it was the decedent’s own actions that were the proximate cause of his death, the 
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causation element of wrongful death cannot be proven.  Ruben v. Chuuk, 18 FSM R. 425, 431 
(Chk. 2012). 
 

When the delay before a referral to an off-island medical facility, regardless of who caused 
it, did not proximately cause the patient’s death, it cannot be the basis to hold anyone liable for 
her death.  William v. Kosrae State Hosp., 18 FSM R. 575, 581 (Kos. 2013). 
 

When the insurance carrier approved the patient’s off-island referral within two days and 
was ready to put her on the earliest possible flight but the patient did not leave until 20 days 
later and when this long delay was the proximate cause of the patient’s death, the insurance 
carrier’s actions were not the proximate cause of her death because the insurance carrier did 
not cause the delay.  William v. Kosrae State Hosp., 18 FSM R. 575, 581 (Kos. 2013). 
 

When the employer provided the employee with a short safety briefing prior to his beginning 
work, but failed to provide him with the proper safety equipment necessary to safely perform his 
work duties, namely proper protective work shoes which are standard to the industry, it is clear 
that but for the employer’s breach in not providing for or otherwise requiring the proper working 
boots before allowing him to begin work, he would not have been injured.  Luzama v. Mai Xong, 
Inc., 22 FSM R. 23, 29 (Pon. 2018). 
 

─ Comparative Negligence 

 
Comparative negligence, which has displaced contributory negligence in most jurisdictions 

in the United States, should be given careful consideration by courts even though the 
Restatement (Second) of Torts refers only to contributory negligence and is silent about 
comparative negligence.  There is reason to doubt that the FSM Supreme Court is bound by 1 
F.S.M.C. 203 pointing to the Restatements as a guide for determining and applying the common 
law.  Ray v. Electrical Contracting Corp., 2 FSM R. 21, 23 n.1 (App. 1985). 
 

Apportionment of fault among several defendants in a personal injury case must be based 
on the Pohnpeian concept of "kaidehn peid sipal ieu dihp," which requires each wrongdoer to 
bear the consequences of his or her own fault.  Koike v. Ponape Rock Products, Inc., 3 FSM R. 
57, 75 (Pon. S. Ct. Tr. 1986). 
 

In keeping with the spirit of Pohnpeian custom, when defendants are at fault, they should 
share in the payment of damages based upon their share of liability.  Koike v. Ponape Rock 
Products, Inc. (II), 3 FSM R. 182, 185 (Pon. S. Ct. Tr. 1987). 
 

In apportioning damages among negligent parties, the Pohnpei Supreme Court will consider 
the following factors: the Pohnpei Constitution, custom and tradition, the degree of negligence of 
each party, other jurisdictions’ efforts to abolish joint liability, the need to minimize the role of 
insurance companies given Pohnpei’s stage of development, the example of the U.S. insurance 
crisis, other jurisdictions’ efforts to modify the rules governing joint and several liability, and 
American judges’ assessments of joint and several liability.  Koike v. Ponape Rock Products, 
Inc. (II), 3 FSM R. 182, 185 (Pon. S. Ct. Tr. 1987). 
 

The "pure system" of comparative negligence is available as a defense to defendants in 
Chuuk State.  The defendant is entitled to a proportional reduction in any damage award upon 
proof that the plaintiff’s negligence was in part the cause of his injuries.  Epiti v. Chuuk, 5 FSM 
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R. 162, 167-68 (Chk. S. Ct. Tr. 1991). 
 

Where an employee is commanded to take an action which creates a known risk of injury, 
his obedience to the command will not bar subsequent recovery for injuries suffered, even 
where the risk of injury is apparent, but this will not excuse clearly reckless conduct by the 
employee where he had full knowledge of reasonable means to limit or prevent the injury.  Epiti 
v. Chuuk, 5 FSM R. 162, 169 (Chk. S. Ct. Tr. 1991). 
 

As a loss of consortium claim is derivative from a spouse’s claim for damages an award for 
loss of consortium is properly reduced by the percentage of fault attributable to the spouse.  
Epiti v. Chuuk, 5 FSM R. 162, 170 (Chk. S. Ct. Tr. 1991). 
 

The doctrine of comparative negligence is more consistent with life in Pohnpei in that the 
doctrine recognizes that injuries and damages are often caused through a combination of errors 
and misjudgments by more than one person.  Nothing in Pohnpei custom absolves a party who 
caused injury to another from the customary obligations of apology and reconciliation because 
the injured party’s negligence contributed to the injury.  Alfons v. Edwin, 5 FSM R. 238, 242 
(Pon. 1991). 
 

Comparative negligence, unlike contributory negligence permits assessment of relative 
degrees of responsibility and allows awards on that basis.  Alfons v. Edwin, 5 FSM R. 238, 242 
(Pon. 1991). 
 

Doctrine of comparative negligence is more consistent with custom and tradition on Pohnpei 
unless, and until the highest Pohnpei state court rules otherwise.  Alfons v. Edwin, 5 FSM R. 
238, 242-43 (Pon. 1991). 
 

In order for a third party’s negligent conduct to afford any relief to defendants by way of a 
contributory (comparative) negligence theory, it must be demonstrated that the negligent act or 
omission somehow caused or contributed to the injury sustained and that there was not an 
independent or superseding cause.  Ludwig v. Mailo, 5 FSM R. 256, 261 (Chk. S. Ct. Tr. 1992). 
 

Under the "pure" form of comparative negligence, which is a defense available in Chuuk, a 
defendant is entitled to a proportional reduction in any damage award upon proof that the 
plaintiff’s negligence was in part the cause of his injuries, but the plaintiff may still recover for all 
of the harm attributable to the defendant’s wrongdoing even if plaintiff’s negligence was greater 
than the defendant’s.  Fabian v. Ting Hong Oceanic Enterprises, 8 FSM R. 63, 66 (Chk. 1997). 
 

Comparative negligence, not assumption of risk, is the rule in Pohnpei.  Amayo v. MJ Co., 
10 FSM R. 244, 250 (Pon. 2001). 
 

Comparative fault is a preferable doctrine to that of contributory negligence, and should be 
considered the law in Pohnpei until and unless the Pohnpei Supreme Court rules otherwise.  
Primo v. Semes, 11 FSM R. 324, 330 (Pon. 2003). 
 

Under comparative fault principles, a defendant will only be held liable for the percentage of 
fault he is found responsible for, if any.  Primo v. Semes, 11 FSM R. 324, 330 (Pon. 2003). 
 

Comparative fault or comparative negligence is the rule in Chuuk.  Under the "pure system" 
of comparative negligence, which has been recognized as an available defense in Chuuk, a 
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defendant is entitled to a proportional reduction in any damage award upon proof that the 
plaintiff’s negligence was in part the cause of the plaintiff’s injuries.  Kileto v. Chuuk, 15 FSM R. 
16, 18 (Chk. S. Ct. App. 2007). 
 

Neither contributory negligence nor comparative negligence is a defense to a conversion 
action.  Individual Assurance Co. v. Iriarte, 16 FSM R. 423, 444-45 & n.5 (Pon. 2009). 
 

Chuuk is a comparative negligence or comparative fault jurisdiction.  Nakamura v. FSM 
Telecomm. Corp., 17 FSM R. 41, 49 (Chk. 2010). 
 

The "pure system" of comparative negligence is applicable in Chuuk; that is, a defendant is 
liable only for the portion of the harm attributable to the defendant’s wrongdoing.  To illustrate, if 
the damage caused by a defendant was 12% greater than what the damage would have been, 
the defendant would be liable for no more than 12% of whatever actual monetary damages the 
plaintiffs could prove.  Nakamura v. FSM Telecomm. Corp., 17 FSM R. 41, 49 (Chk. 2010). 
 

Defenses to negligence, such as comparative negligence, which might lessen an award of 
damages, do not apply to the intentional tort of battery.  Higgins v. Kolonia Town, 17 FSM R. 
254, 261 (Pon. 2010). 
 

Neither contributory nor comparative negligence is a defense against a common law action 
for conversion.  For comparative negligence to be a defense, the plaintiff’s cause of action must 
be one based on negligence.  Iriarte v. Individual Assurance Co., 18 FSM R. 340, 356 (App. 
2012). 
 

Conversion is an intentional tort and not a cause of action based on negligence and thus 
comparative negligence cannot be a defense to conversion.  Iriarte v. Individual Assurance Co., 
18 FSM R. 340, 356 (App. 2012). 
 

Chuuk is a comparative fault or comparative negligence jurisdiction and follows the "pure 
system" of comparative negligence.  Chuuk Public Utility Corp. v. Rain, 22 FSM R. 612, 624 
(Chk. S. Ct. App. 2020). 
 

When the defendant had pled comparative negligence as an affirmative defense, and the 
issue of who was at fault was tried, the trial court should consider comparative negligence when 
weighing the evidence about fault.  Chuuk Public Utility Corp. v. Rain, 22 FSM R. 612, 624 
(Chk. S. Ct. App. 2020). 
 

─ Conspiracy 

 
In a case in which the defendant proposes a standard of requiring clear and convincing 

evidence in civil conspiracy cases rather than a preponderance based upon conditions, customs 
and traditions in Micronesia, it is incumbent upon him to establish such conditions by evidence, 
because the court will not take judicial notice of such conditions, customs or traditions.  Opet v. 
Mobil Oil Micronesia, Inc., 3 FSM R. 159, 164 (App. 1987). 
 

In a case of civil conspiracy, the burden of proof is a preponderance of the evidence, not a 
clear and convincing standard, in order to establish the conspiracy.  Opet v. Mobil Oil 
Micronesia, Inc., 3 FSM R. 159, 164 (App. 1987). 
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In a civil case, the plaintiff has the burden of proving each element of his cause of action by 

a preponderance of the evidence, and if he fails to do so, judgment will be entered against him.  
The preponderance of the evidence standard also applies to a civil action for conspiracy.  Ehsa 
v. Kinkatsukyo, 16 FSM R. 450, 456 (Pon. 2009). 
 

Liability for civil conspiracy depends on performance of some underlying tortious act.  The 
conspiracy is not independently actionable; rather, it is a means for establishing vicarious 
liability for the underlying tort.  The mere common plan, design or even express agreement is 
not enough for liability in itself, and there must be acts of a tortious character in carrying it into 
execution.  Ehsa v. Kinkatsukyo, 16 FSM R. 450, 457 (Pon. 2009). 
 

When the plaintiff has not met his burden of showing that the defendant is liable on any 
underlying tort theory, his claim that the defendant conspired to commit such a tort must also 
fail.  Ehsa v. Kinkatsukyo, 16 FSM R. 450, 457-58 (Pon. 2009). 
 

Since civil conspiracy is not a cause of action unless an underlying civil wrong has been 
committed and caused damage, when certain tort counterclaims have survived dismissal 
motions, the civil conspiracy counterclaim, limited to those underlying torts, will survive a motion 
to dismiss.  FSM v. GMP Hawaii, Inc., 16 FSM R. 601, 605 (Pon. 2009). 
 

Liability for civil conspiracy depends on performance of some underlying tortious act and is 
not independently actionable; rather, it is a means for establishing vicarious liability for the 
underlying tort.  Mori v. Hasiguchi, 19 FSM R. 222, 226 (Chk. 2013). 
 

Civil conspiracy is not an independently actionable tort because it requires the performance 
of some underlying tortious act, and is a means for establishing vicarious liability for that 
underlying tort.  Panuelo v. FSM, 22 FSM R. 498, 504 (Pon. 2020). 
 

A civil conspiracy cause of action will likely not be dismissed for the failure to state a claim if 
the complaint also states a claim for one or more of the alleged underlying torts.  Panuelo v. 
FSM, 22 FSM R. 498, 504 (Pon. 2020). 
 

─ Contribution 

 
The right of contribution among tortfeasors, where two or more persons become jointly or 

severally liable in tort for the same injury to a person, is subject to certain limitations which are 
set out in the statute that creates the cause of action for contribution among joint tortfeasors.  
Joy Enterprises, Inc. v. Pohnpei Utilities Corp., 8 FSM R. 306, 309 (Pon. 1998). 
 

When a defendant’s and plaintiff’s prejudgment settlement, by its terms, did not extinguish 
or discharge a third-party defendant’s potential liability to the plaintiff, the defendant’s 
contribution action against the third-party defendant is barred, even though, since the statute of 
limitations had run, the settlement had the effect of extinguishing the plaintiff’s potential claims 
against the third-party defendant.  Under 6 F.S.M.C. 1202(4), for the defendant to be allowed to 
maintain a contribution action the settlement itself must either have discharged the common 
liability or extinguished the third-party defendant’s liability.  Joy Enterprises, Inc. v. Pohnpei 
Utilities Corp., 8 FSM R. 306, 311 & n.4 (Pon. 1998). 
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Although the FSM Supreme Court has recognized claims for indemnity based on 
contractual provisions between two parties, and required precise clarity in the indemnification 
clause language, it is not prepared to create a common law indemnity claim.  Joy Enterprises, 
Inc. v. Pohnpei Utilities Corp., 8 FSM R. 306, 311 (Pon. 1998). 
 

By statute, when two or more persons become jointly or severally liable in tort there is a 
right of contribution among them.  Senda v. Semes, 8 FSM R. 484, 495 (Pon. 1998). 
 

The date of accrual for a contribution cause of action is the day the judgment was entered.  
Obviously a prerequisite to any successful contribution action based on a judgment is the 
judgment itself.  The limitations period for a contribution action is six years.  Senda v. Semes, 8 
FSM R. 484, 500-01 (Pon. 1998). 
 

A person who has discharged more than his proportionate share of a duty owed by himself 
and another and who is entitled to contribution from the other is entitled to reimbursement 
limited to the proportionate amount of his net outlay properly expended.  When incurred interest 
expense is part of his net outlay properly expended, the other should contribute toward the 
interest expense.  Senda v. Semes, 8 FSM R. 484, 508 (Pon. 1998). 
 

By statute, a tort-feasor who enters into a settlement agreement is not entitled to recover 
contribution from another tort-feasor whose liability for the injury or wrongful death is not 
extinguished by the settlement.  Tom v. Pohnpei Utilities Corp., 9 FSM R. 82, 88 (App. 1999). 
 

By statute, a tort-feasor, against whom there is no judgment, and who has agreed while the 
action was pending against him to discharge the common liability, may sue for contribution 
within one year of the agreement if he has paid the liability.  Tom v. Pohnpei Utilities Corp., 9 
FSM R. 82, 88 (App. 1999). 
 

6 F.S.M.C. 1202(4) bars a contribution claim when a settlement agreement does not 
extinguish another tort-feasor’s liability because that liability had already been extinguished by 
the relevant statute of limitations.  Tom v. Pohnpei Utilities Corp., 9 FSM R. 82, 89 (App. 1999). 
 

A defendant is barred from seeking contribution from a joint-tortfeasor when its settlement 
agreement with the plaintiffs recites that the release does not affect either the plaintiffs’ or the 
defendant’s claims against the joint tort-feasor.  Tom v. Pohnpei Utilities Corp., 9 FSM R. 82, 89 
(App. 1999). 
 

When a defendant is granted summary judgment on the complaint against him, that 
defendant’s cross-claim for contribution and indemnification from another defendant in the event 
that he is found liable on the complaint will be dismissed since he has no basis to seek 
indemnification or contribution because the summary judgment order dismissed the complaint 
against him.  Kosrae v. Worswick, 10 FSM R. 288, 292 (Kos. 2001). 
 

No right of contribution exists when a party has not paid more than his pro rata share of the 
common liability because there has not yet been any finding of liability against any party.  Primo 
v. Semes, 11 FSM R. 324, 330 (Pon. 2003). 
 

An action for contribution may be enforced by a separate action, or by motion when a 
judgment has been entered against two or more tort-feasors for the same injury or wrongful 
death, but when no judgment has yet been entered, claims for contribution are premature, and 
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may not be brought by way of a counterclaim.  Primo v. Semes, 11 FSM R. 324, 330 (Pon. 
2003). 
 

Although the FSM Supreme Court has recognized indemnity claims based on the parties’ 
contractual provisions and has required precise clarity in the indemnification clause language, it 
has not been prepared to create a common law indemnity claim.  Thus, when, even assuming 
the court were to find a defendant liable, there is no contractual provision for the plaintiff’s 
indemnification by a defendant, a plaintiff’s indemnity claim fails.  Carlos Etscheit Soap Co. v. 
McVey, 17 FSM R. 102, 112 (Pon. 2010). 
 

Statutorily the right of contribution exists only in favor of a tort-feasor who has paid more 
than his pro rata share of the common liability, and his total recovery is limited to the amount 
paid by him in excess of his pro rata share.  Iriarte v. Individual Assurance Co., 18 FSM R. 340, 
364 (App. 2012). 
 

When no party has paid any of the judgment, an appellate court cannot rule on whether 
parties would be liable for contribution to a co-defendant since there can be no actual case or 
dispute until the co-defendant has paid more than its pro rata share because anything the 
appellate court says now would be an advisory opinion and it does not have any jurisdiction to 
give advisory opinions.  Iriarte v. Individual Assurance Co., 18 FSM R. 340, 364 (App. 2012). 
 

Although the double negative in the statute may make it difficult to quickly grasp the 
statute’s plain meaning, 6 F.S.M.C. 1202(4) bars a tort-feasor’s contribution claim against 
another tort-feasor when the tort-feasor’s settlement agreement does not extinguish the other 
tort-feasor’s liability.  Win Sheng Marine S. de R.L. v. Pohnpei Port Auth., 20 FSM R. 13, 15 
(Pon. 2015). 
 

The statute bars a party from seeking contribution from a joint-tortfeasor when its settlement 
agreement with the claimants does not extinguish the joint tort-feasor’s liability.  Win Sheng 
Marine S. de R.L. v. Pohnpei Port Auth., 20 FSM R. 13, 16 (Pon. 2015). 
 

When 12 F.S.M.C. 1202(4) would permit the plaintiff to seek contribution from the defendant 
only if the plaintiff’s settlement with the claimant had extinguished the defendant’s potential 
liability and when the plaintiff’s complaint clearly states that it did not, the defendant is entitled to 
judgment in its favor on the plaintiff’s contribution claim.  Win Sheng Marine S. de R.L. v. 
Pohnpei Port Auth., 20 FSM R. 13, 16 (Pon. 2015). 
 

─ Contributory Negligence and Assumption of the Risk 

 
Comparative negligence, which has displaced contributory negligence in most jurisdictions 

in the United States, should be given careful consideration by courts even though the 
Restatement (Second) of Torts refers only to contributory negligence and is silent about 
comparative negligence.  There is reason to doubt that the FSM Supreme Court is bound by 1 
F.S.M.C. 203 pointing to the Restatements as a guide for determining and applying the common 
law.  Ray v. Electrical Contracting Corp., 2 FSM R. 21, 22 n.1 (App. 1985). 
 

An employee who is performing a difficult task in one way and is given contrary instructions 
by his employer and who must be mindful of his employer’s instructions or face a possible 
reprimand is not guilty of contributory negligence.  Koike v. Ponape Rock Products, Inc., 3 FSM 
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R. 57, 66 (Pon. S. Ct. Tr. 1986). 
 

Conduct on an employee’s part, contributing as a legal cause to the harm he has suffered, 
which falls below the standard to which he is required to conform for his own protection, 
constitutes contributory negligence.  Koike v. Ponape Rock Products, Inc., 3 FSM R. 57, 67 
(Pon. S. Ct. Tr. 1986). 
 

The common Pohnpeian custom of assisting a person in need should not be dispensed with 
in order to allow the defense of contributory negligence or assumption of risk to be raised.  
Koike v. Ponape Rock Products, Inc., 3 FSM R. 57, 67 (Pon. S. Ct. Tr. 1986). 
 

Assumption of risk typically involves one of the following situations:  1) plaintiff has given his 
consent in advance to relieve defendant of an obligation of conduct toward him, and to take his 
chances of injury from a known risk arising from what defendant is to do or leave undone; 2) 
plaintiff voluntarily enters into a relation with defendant, with knowledge that defendant will not 
protect him against the risk; 3) plaintiff is aware of a risk already created by defendant’s 
negligence, but proceeds to encounter it by voluntarily taking part even after the danger is 
known to him.  Koike v. Ponape Rock Products, Inc., 3 FSM R. 57, 67-68 (Pon. S. Ct. Tr. 1986). 

Contributory negligence of the owner of property is not a defense available to the 
wrongdoer in an action for conversion brought by the owner of the property.  Opet v. Mobil Oil 
Micronesia, Inc., 3 FSM R. 159, 166 (App. 1987). 
 

The doctrine of contributory negligence should not be adopted in Truk State in the absence 
of a statute because it is not in conformity with traditional Trukese concepts of responsibility; in 
Trukese custom, the wrongdoer cannot excuse his obligations to the injured person or the 
injured family by arguing that the injury was in part caused by the negligence of the injured 
party, or that someone else was also responsible.  Suka v. Truk, 4 FSM R. 123, 127 (Truk S. Ct. 
Tr. 1989). 
 

The absolute defenses of Assumption of the Risk and Contributory Negligence are contrary 
to the traditional Chuukese concepts of responsibility and shall not be available in Chuuk State.  
Epiti v. Chuuk, 5 FSM R. 162, 167 (Chk. S. Ct. Tr. 1991). 
 

Where an employee is commanded to take an action which creates a known risk of injury, 
his obedience to the command will not bar subsequent recovery for injuries suffered, even 
where the risk of injury is apparent, but this will not excuse clearly reckless conduct by the 
employee where he had full knowledge of reasonable means to limit or prevent the injury.  Epiti 
v. Chuuk, 5 FSM R. 162, 169 (Chk. S. Ct. Tr. 1991). 
 

A plaintiff employee is not barred from recovery for his failure to exercise due care because 
defendant employer’s conduct amounted to a reckless disregard for the safety of its employees.  
Alfons v. Edwin, 5 FSM R. 238, 241 (Pon. 1991). 
 

Comparative negligence, not assumption of risk, is the rule in Pohnpei.  Amayo v. MJ Co., 
10 FSM R. 244, 250 (Pon. 2001). 
 

Comparative fault is a preferable doctrine to that of contributory negligence, and should be 
considered the law in Pohnpei until and unless the Pohnpei Supreme Court rules otherwise.  
Primo v. Semes, 11 FSM R. 324, 330 (Pon. 2003). 
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"Assumption of the risk" is a common law defense to negligence, which acts as a complete 
bar to the plaintiff’s recovery because it relieves the defendant of any duty of care to the plaintiff.  
Kileto v. Chuuk, 15 FSM R. 16, 17-18 (Chk. S. Ct. App. 2007). 
 

The assumption of the risk defense is contrary to the traditional Chuukese concepts of 
responsibility and is generally not available in Chuuk.  Kileto v. Chuuk, 15 FSM R. 16, 18 (Chk. 
S. Ct. App. 2007). 
 

Those who dash in to save their own property from a peril created by the defendant’s 
negligence, do not assume the risk where the alternative is to allow the threatened harm to 
occur.  Kileto v. Chuuk, 15 FSM R. 16, 18 (Chk. S. Ct. App. 2007). 
 

"Assumption of the risk" usually describes a common law negligence or other tort defense 
that acts as a complete bar to the plaintiff’s recovery because it relieves the defendant of any 
duty of care to the plaintiff.  Bank of the FSM v. Truk Trading Co., 16 FSM R. 281, 286 (Chk. 
2009). 
 

Neither contributory negligence nor comparative negligence is a defense to a conversion 
action.  Individual Assurance Co. v. Iriarte, 16 FSM R. 423, 444-45 & n.5 (Pon. 2009). 
 

Neither contributory nor comparative negligence is a defense against a common law action 
for conversion.  For comparative negligence to be a defense, the plaintiff’s cause of action must 
be one based on negligence.  Iriarte v. Individual Assurance Co., 18 FSM R. 340, 356 (App. 
2012). 
 

─ Conversion 

 
Contributory negligence of the owner of property is not a defense available to the 

wrongdoer in an action for conversion brought by the owner of the property.  Opet v. Mobil Oil 
Micronesia, Inc., 3 FSM R. 159, 166 (App. 1987). 
 

One whose property is converted is entitled to interest at the legal rate from the time of 
conversion.  Bank of Guam v. Nukuto, 6 FSM R. 615, 616 (Chk. 1994). 
 

Where the defendant has breached her fiduciary duty, and converted to her own personal 
use funds of others, has made no claim of right to any of the funds or offered any defense, and 
blame thus lies wholly with the defendant, the plaintiff will be allowed to recover its attorney’s 
fees in order to make the victim whole.  This is a narrowly drawn exception to the general rule 
parties will bear their own attorney’s fees.  Bank of Guam v. Nukuto, 6 FSM R. 615, 617-18 
(Chk. 1994). 
 

The elements of an action for conversion are the plaintiffs’ ownership and right to 
possession of the personalty, the defendant’s wrongful or unauthorized act of dominion over the 
plaintiff’s property inconsistent with or hostile to the owner’s right, and resulting damages.  Bank 
of Hawaii v. Air Nauru, 7 FSM R. 651, 653 (Chk. 1996). 
 

The measure of damages in conversion is the property’s market value at the time of 
conversion plus the legal rate of interest.  Bank of Hawaii v. Air Nauru, 7 FSM R. 651, 653 (Chk. 
1996). 
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When there has been no wrongful taking or disposal of the goods, and the defendant has 

merely come rightfully into possession and then refused to surrender them, demand and refusal 
are necessary to the existence of the tort of conversion.  Continued silence and inaction can 
amount to a refusal.  Bank of Hawaii v. Air Nauru, 7 FSM R. 651, 653 (Chk. 1996). 
 

Punitive damages may be recoverable for conversion where the defendant’s act was 
accompanied by fraud, ill will, malice, recklessness, wantonness, oppressiveness, willful 
disregard of the plaintiff’s rights, or other circumstances tending to aggravate the injury, but 
defendant’s mere failure to respond to an inquiry, or to answer a complaint is not a 
circumstance entitling a plaintiff to punitive damages.  Bank of Hawaii v. Air Nauru, 7 FSM R. 
651, 653 (Chk. 1996). 
 

The elements of an action for conversion are the party’s ownership and right to possession 
of the property, the other party’s wrongful or unauthorized act of dominion over the property 
inconsistent with or hostile to the owner’s right, and resulting damages.  Jonas v. Paulino, 9 
FSM R. 519, 521 (Kos. S. Ct. Tr. 2000). 
 

A party’s claim for conversion must fail and be dismissed when the has no ownership and 
rights to possession of the property because title has been confirmed in another.  Jonas v. 
Paulino, 9 FSM R. 519, 521 (Kos. S. Ct. Tr. 2000). 
 

An action for conversion requires proof of the following elements:  1) plaintiff’s ownership 
and right to possession of the property, 2) defendant’s wrongful or unauthorized action of 
dominion over the plaintiff’s property inconsistent with or hostile to the owner’s right, and 3) 
damages.  Talley v. Lelu Town Council, 10 FSM R. 226, 235 (Kos. S. Ct. Tr. 2001). 
 

When, although there is no dispute that the plaintiff’s property was removed from its 
designated location without his consent and has not been recovered to date, the plaintiff did not 
prove by a preponderance of the evidence that either defendant converted the property by a 
wrongful act, the plaintiff cannot recover on his conversion claim.  Talley v. Lelu Town Council, 
10 FSM R. 226, 236 (Kos. S. Ct. Tr. 2001). 
 

The doctrine of separation of powers is not violated every time a person, who happens to be 
a senator, allegedly misuses property that is traceable to an appropriation made under national 
law.  If a senator takes a car, boat, desk, computer, or pen that rightfully is in the possession of 
another person or entity, he should bear the same responsibility and consequences as any 
other person:  he could be charged criminally, or sued in a civil action by the rightful owner for 
conversion of that property.  Pohnpei Cmty. Action Agency v. Christian, 10 FSM R. 623, 632 
(Pon. 2002). 

A claim that some private party has taken or deprived someone of their property is, if it was 
personal property that was allegedly taken, a claim for conversion or for trespass to chattels, 
and, if it was real property that was allegedly taken by some private party, it is a claim for 
trespass (including actions for ejectment) or possibly for nuisance (interference with use and 
enjoyment of land).  They are not due process or takings claims.  Rosokow v. Bob, 11 FSM R. 
210, 215 (Chk. S. Ct. App. 2002). 
 

Prejudgment interest has been allowed on conversion claims.  Phillip v. Marianas Ins. Co., 
12 FSM R. 464, 471 (Pon. 2004). 
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The elements of an action for conversion are the plaintiff’s ownership and right to 
possession of the personalty, the defendant’s wrongful or unauthorized act of dominion over the 
plaintiff’s property inconsistent with or hostile to the owner’s right, and resulting damages.  
Rudolph v. Louis Family, Inc., 13 FSM R. 118, 128-29 (Chk. 2005). 
 

When, viewing the facts in the light most favorable to the plaintiff and accepting his well-
pled allegations (which remain to be proven) as true, a corporation (while under receivership) 
took dominion over the plaintiff’s property; quarried it for rock; crushed the rock into aggregate; 
sold it; paid various expenses, including workers’ wages, the operator’s fees, and the receiver’s 
fee; and then paid the royalties, to which the corporation was entitled, to the bank to reduce its 
indebtedness to the bank, the bank never took dominion over the property the plaintiff alleges is 
his and the bank is therefore entitled to summary judgment in its favor as a matter of law on the 
plaintiff’s conversion and the "unauthorized sale of property" (the quarried aggregate) claims.  
Rudolph v. Louis Family, Inc., 13 FSM R. 118, 129 (Chk. 2005). 
 

The elements of a conversion cause of action are:  1) the plaintiffs’ ownership and right to 
possession of the personal property in question; 2) the defendant’s unauthorized or wrongful act 
of dominion over the property that is hostile or inconsistent with the right of the owner; and 3) 
damages resulting from such action.  Individual Assurance Co. v. Iriarte, 16 FSM R. 423, 438 
(Pon. 2009). 
 

Insurance agents took action inconsistent with and hostile to the insurer’s ownership of 
premium checks when they cashed, or authorized the cashing of, the checks.  Individual 
Assurance Co. v. Iriarte, 16 FSM R. 423, 438 (Pon. 2009). 
 

An employee is herself jointly and severally liable with her employers for the checks she 
converted by cashing them while she was their employee because, under the doctrine of 
respondeat superior, an agent’s act within the scope of his or her agency is the act of the 
principal, and the result is that both the principal and the agent are jointly and severally liable to 
the person injured by the wrongful act.  Individual Assurance Co. v. Iriarte, 16 FSM R. 423, 438 
(Pon. 2009). 
 

Even as an insurance agency’s employee, the employee had a duty not to cash premium 
checks without first confirming with the insurer that she had the authority to cash the checks.  By 
failing to do so, the employee intentionally deprived the insurer of its property, and is thus liable 
for the conversion of the checks that she cashed while she was an the agency’s employee.  The 
employers and the employee are jointly and severally liable for the checks that the employee 
cashed during the time that the employers were acting as the insurer’s general agents.  
Individual Assurance Co. v. Iriarte, 16 FSM R. 423, 439 (Pon. 2009). 
 

"Forgery" is a signature of a person that is made without the person’s consent and without 
the person otherwise authorizing it.  Signing another’s signature with authorization is not 
forgery.  Individual Assurance Co. v. Iriarte, 16 FSM R. 423, 440 (Pon. 2009). 
 

When a check is made out to a corporate payee; when the corporate payee’s name was 
endorsed on the reverse side; when the defendant failed to take any steps to determine whether 
the endorsement was genuine and whether the purported "agent" seeking to cash the checks 
was authorized by the corporation to do so, the trust placed in the customer was misplaced.  In 
cashing the checks without first verifying the authority of the one seeking to cash the checks, 
the defendant cashed the checks at its own peril and by depositing the checks into its bank 
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account and receiving credits for those checks, the defendant exercised dominion and control 
over the checks and was therefore liable for conversion.  The good faith of the one cashing the 
check does not enter into the picture.  Individual Assurance Co. v. Iriarte, 16 FSM R. 423, 440 
(Pon. 2009). 
 

It is a corporation’s usual practice to deposit checks payable to it in a bank account  Given 
this consideration, when a person is asked to cash a check bearing a corporate endorsement he 
is put on his guard and should verify that the endorsement is authentic, and should take the 
necessary steps to make certain that the person attempting to cash the check is authorized to 
do so by the payee corporation.  Individual Assurance Co. v. Iriarte, 16 FSM R. 423, 440 (Pon. 
2009). 
 

An actor may be liable for conversion when he has in fact exercised dominion or control and 
the actor’s intention, good or bad faith, and his knowledge or mistake are immaterial.  Individual 
Assurance Co. v. Iriarte, 16 FSM R. 423, 441 (Pon. 2009). 
 

Punitive damages may be recovered for conversion when the defendant’s acts were 
accompanied by fraud, malice, recklessness, oppressiveness, or willful disregard of the 
plaintiff’s rights that aggravated the injury or loss inflicted by the defendant.  Individual 
Assurance Co. v. Iriarte, 16 FSM R. 423, 441-42 (Pon. 2009). 
 

Although conversion by its nature involves wrongful acts that are hostile to an owner’s 
interest in property, and although the defendants’ actions in cashing premium checks were 
wrongful and showed a disregard of the plaintiff’s property rights, that disregard was not 
sufficient to impose punitive damages because, when the checks were converted, they were 
converted in material part in the course of the agents’ efforts to expedite services to the 
insurer’s policy holders  Nor will the court award punitive damages against the business cashing 
the checks because, while the business’s actions in cashing the checks was wrongful, its 
employees relied in good faith on the insurance agents’ representations that they were 
authorized to cash the checks.  Individual Assurance Co. v. Iriarte, 16 FSM R. 423, 442 (Pon. 
2009). 
 

Conversion is the civil equivalent of theft.  Individual Assurance Co. v. Iriarte, 16 FSM R. 
423, 443 (Pon. 2009). 
 

An insurer has no duty to its agents to undertake an investigation for the agents’ benefit in 
order to stop the agents from converting the insurer’s property.  When the insurer’s property 
was converted by the agents’ intentional actions, the agents cannot argue that the insurer 

should have known that they were converting ─ stealing ─ the insurer’s property, and that since 

the insurer should have stopped them but did not stop them from doing what they had no right 
to do, the agents should not have to pay back what they took.  Individual Assurance Co. v. 
Iriarte, 16 FSM R. 423, 443 (Pon. 2009). 
 

Neither contributory negligence nor comparative negligence is a defense to a conversion 
action.  Individual Assurance Co. v. Iriarte, 16 FSM R. 423, 444-45 & n.5 (Pon. 2009). 
 

A defendant cannot turn the tables on a plaintiff and conclude that the plaintiff was negligent 
for failing to detect and prevent the conversion earlier than it did.  Such a rule, which the court 
will not adopt, would serve to blame the tort victim.  Individual Assurance Co. v. Iriarte, 16 FSM 
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R. 423, 445 (Pon. 2009). 
 

A business that was presented, over a period of approximately three-and-a-half years, with 
checks amounting to over $400,000 that were made payable to a corporate payee, but that 
cashed the checks at the request of the individual cashing those checks without ever making 
any efforts to obtain independent confirmation that the individual presenting the check had the 
corporate payee’s authority to do so, cannot rely on defenses of mitigation of damages or 
apparent authority or good faith commercial standards since the business had a duty to 
determine whether the individuals had the authority to cash the checks.  The business cannot 
be said to have used good faith commercial business standards.  Individual Assurance Co. v. 
Iriarte, 16 FSM R. 423, 445 (Pon. 2009). 
 

A defense that the plaintiff should have made a claim against its errors and omissions policy 
is without merit even if such a policy existed, because the contract expressly addresses what 
happens.  Individual Assurance Co. v. Iriarte, 16 FSM R. 423, 445 (Pon. 2009). 

When there is no way of determining what portion of an amount deposited into a bank 
account was also converted by another defendant and since the plaintiff has the burden of 
proof, that other defendant will receive the benefit of the doubt created by this question and will 
not be held liable for the deposited sums.  Individual Assurance Co. v. Iriarte, 16 FSM R. 423, 
447 (Pon. 2009). 
 

One whose property is converted is entitled to recover interest at the legal rate from the 
time the property is converted.  Individual Assurance Co. v. Iriarte, 16 FSM R. 423, 448 (Pon. 
2009). 
 

Attorney’s fees will not be awarded to the plaintiff insurer when the conversion arose as part 
of the insurer’s agents’ efforts to address customer concerns about the time it took for policy 
holders to receive their checks for loans taken out on their policies or for their policies’ partial or 
full surrender value when a substantial amount of the cash obtained from the premium checks 
was distributed to policy holders and when, once the problem was identified, the current agent 
was cooperative in helping the insurer determine what sums were missing.  Nor will attorney’s 
fees be awarded against the business that cashed the checks, since it acted in reliance on the 
insurer’s agents’ representations when its employees cashed the checks.  Individual Assurance 
Co. v. Iriarte, 16 FSM R. 423, 449 (Pon. 2009). 
 

Neither contributory nor comparative negligence is a defense against a common law action 
for conversion.  For comparative negligence to be a defense, the plaintiff’s cause of action must 
be one based on negligence.  Iriarte v. Individual Assurance Co., 18 FSM R. 340, 356 (App. 
2012). 
 

Conversion is an intentional tort and not a cause of action based on negligence and thus 
comparative negligence cannot be a defense to conversion.  Iriarte v. Individual Assurance Co., 
18 FSM R. 340, 356 (App. 2012). 
 

As a matter of law, no type of negligence is a defense to the intentional tort of conversion.  
Iriarte v. Individual Assurance Co., 18 FSM R. 340, 356 (App. 2012). 
 

In common law jurisdictions, conversion is an intentional tort giving rise to strict liability.  
Iriarte v. Individual Assurance Co., 18 FSM R. 340, 356 (App. 2012). 
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Conversion is a strict liability tort.  The tort-feasor’s intent and knowledge are irrelevant to 
his liability.  Iriarte v. Individual Assurance Co., 18 FSM R. 340, 356 (App. 2012). 
 

Conversion is a strict liability tort whereby the foundation of the action rests neither in the 
knowledge nor the intent of the defendant.  Specifically, a defendant can be liable for conversion 
even when he acted in good faith, lacked knowledge of the conversion, or lacked motive to 
commit the tort.  Iriarte v. Individual Assurance Co., 18 FSM R. 340, 356-57 (App. 2012). 
 

A conversion action is a species of strict liability in which the defendant’s good faith, due 
care, ignorance or mistake are irrelevant and may not be set up as a defense.  Iriarte v. 
Individual Assurance Co., 18 FSM R. 340, 357 (App. 2012). 
 

In a conversion suit, it is no defense that the defendant was not negligent or that the 
defendant acquired the plaintiff’s property through the plaintiff’s unilateral mistake, or that the 
defendant acted in complete innocence and perfect good faith.  That is not to say that there are 
no defenses to a conversion action.  Iriarte v. Individual Assurance Co., 18 FSM R. 340, 357 
(App. 2012). 
 

A defendant may successfully defend a conversion action by proving that the plaintiff 
consented to the defendant’s taking, or that the defendant had rights in the property superior to 
the plaintiff’s, or that the plaintiff has waived its cause of action, or that the plaintiff is estopped 
from asserting any right to the property.  Iriarte v. Individual Assurance Co., 18 FSM R. 340, 357 
(App. 2012). 
 

It is not logical that any individual would have apparent authority to cash a check with a 
corporate payee, especially a foreign corporation.  The corporation’s agents may have had 
apparent authority to perform a number of acts on the corporation’s behalf, but cashing checks 
with the corporation as the payee was not one of them.  One who pays out on such a check 
does so at his own peril.  Iriarte v. Individual Assurance Co., 18 FSM R. 340, 359 (App. 2012). 
 

For a retail/wholesale store to cash checks with a corporate payee, particularly a large, off-
island corporate payee with an off-island address printed on the check’s face, with only an 
individual’s personal endorsement and without written authorization from the corporate payee 
cannot possibly be considered a good faith commercial business standard.  Iriarte v. Individual 
Assurance Co., 18 FSM R. 340, 359 (App. 2012). 
 

As a matter of law, no individual can ever have the apparent authority to cash a check that 
has a corporation as the payee, and, as a matter of law, any business that cashes such a check 
with a corporate payee is not engaged in a commercially reasonable business practice.  Iriarte 
v. Individual Assurance Co., 18 FSM R. 340, 359-60 (App. 2012). 
 

When an insurer, by its acts, ratified only the unauthorized agreements between its agents 

and its eligible policy-holders ─ the distribution of cash advances to eligible policy-holders, it 

"recovered" those funds from its policy-holders and since the insurer is not entitled to a double 
recovery, it cannot hold others liable for those sums and must give them credit for those sums.  
Iriarte v. Individual Assurance Co., 18 FSM R. 340, 360 (App. 2012). 
 

Although good faith and mistake are not defenses to an action for conversion, a plaintiff’s 
damages will be reduced if the defendant returns the property or the plaintiff otherwise recovers 
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the property.  Iriarte v. Individual Assurance Co., 18 FSM R. 340, 360 (App. 2012). 
 

Negligence is not a defense to conversion.  This includes negligence in hiring the agent who 
stole or negligence in not discovering the losses sooner.  Iriarte v. Individual Assurance Co., 18 
FSM R. 340, 361 (App. 2012). 
 

Barring the plaintiff from recovery for losses after it learned that its agent was continuing to 
cash its premium checks despite its explicit instructions not to, may have a certain appeal to it, 
but is untenable when the agent had earlier admitted to her stepfather, the defendant’s principal, 
that she had been doing something she should not have, cashing the plaintiff’s checks, because 
the defendant was thus on notice that it should not cash the plaintiff’s checks any more.  Yet it 
did.  Iriarte v. Individual Assurance Co., 18 FSM R. 340, 362 (App. 2012). 
 

Since conversion is an action at law, laches is not a defense that can be used against a 
conversion claim.  Iriarte v. Individual Assurance Co., 18 FSM R. 340, 362 (App. 2012). 
 

A corporation is not required to warn businesses not to cash checks that have the 
corporation as the payee since those business should not be cashing checks payable to a large, 
off-island corporation, anyway.  The check casher has the duty to determine whether the person 
seeking to cash a check with a corporate payee is authorized by the corporation to do so, if it is 
going to cash the check.  Iriarte v. Individual Assurance Co., 18 FSM R. 340, 363 (App. 2012). 
 

When prejudgment interest is awarded in a conversion case, the interest starts running on 
the date of the conversion.  Iriarte v. Individual Assurance Co., 18 FSM R. 340, 363 (App. 
2012). 
 

When even if a petitioner had not signed any of the converted checks, that would not alter 
the trial court’s finding that she had authorized another to sign her name and thus the result 
would not change and the petitioners would still be liable to the appellee.  Iriarte v. Individual 
Assurance Co., 18 FSM R. 406, 408 (App. 2012). 
 

The elements of an action for conversion are:  1) the plaintiffs’ ownership and right to 
possession of the personalty, 2) the defendant’s wrongful or unauthorized act of dominion over 
the plaintiff’s property inconsistent with or hostile to the owner’s right, and 3) resulting damages.  
Ihara v. Vitt, 18 FSM R. 516, 529 (Pon. 2013). 

When the employee’s unauthorized issuance of one-way plane tickets resulted in a wrongful 
and unauthorized act of dominion over her employer’s funds and was inconsistent with or hostile 
to its rights as owners of those funds since the employee’s actions caused the employer to pay 
for the unauthorized tickets using company funds, all the elements for conversion are present 
and have been proven and that employee is liable to her employer under the tort of conversion 
for conversion for all of the tickets that were issued by her for her mother and sister from 
Pohnpei to Charleston, South Carolina and return because she is the person who converted the 
funds.  Ihara v. Vitt, 18 FSM R. 516, 530-31 (Pon. 2013). 
 

Whatever arrangements regarding who would be responsible for the payment of the plane 
tickets that might have been made between an employee’s mother and sister and an employee 
who charged plane tickets for her mother and her sister to her employer does not affect the 
employee’s liability to her employer for all of the tickets because the employee cannot shift 
liability to another party without her employer’s agreement although the employee will be 
credited for any payments she and her sister made since the employer is not entitled to double 
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recovery.  Ihara v. Vitt, 18 FSM R. 516, 531 (Pon. 2013). 
 

One whose property is converted is entitled to interest at the legal rate from the time of 
conversion.  Ihara v. Vitt, 18 FSM R. 516, 531 (Pon. 2013). 
 

Conversion is the civil equivalent of theft.  FSM v. Muty, 19 FSM R. 453, 457 n.1 (Chk. 
2014). 
 

Conversion has a six-year statute of limitations.  FSM v. Muty, 19 FSM R. 453, 460 (Chk. 
2014). 
 

One whose property is converted is entitled to interest at the legal rate from the time of 
conversion.  FSM v. Muty, 19 FSM R. 453, 462 (Chk. 2014). 
 

When it has been established that the plaintiff was contractually obligated to pay the sum 
specified in the invoice, the plaintiff’s claim that the defendant’s refusal to return his vehicle to 
his possession until the invoice was paid in full amounted to conversion must fail.  Etse v. 
Pohnpei Mascot, Inc., 19 FSM R. 468, 478 (Pon. 2014). 
 

The elements of an action for conversion are the plaintiff’s ownership and right to 
possession of the personalty, the defendant’s wrongful or unauthorized act of dominion over the 
plaintiff’s property inconsistent with or hostile to the owner’s right, and resulting damages.  Ihara 
v. Vitt, 19 FSM R. 595, 602 (App. 2014). 
 

Although conversion has sometimes been called the civil equivalent of theft that is not an 
accurate description.  It is not the same as theft.  The crime of theft requires the intent to 
permanently deprive another of the property.  Conversion only requires the defendant’s wrongful 
or unauthorized act of dominion over the plaintiff’s property be inconsistent with the owner’s 
right.  It does not require the intent to permanently deprive the owner of its property.  Ihara v. 
Vitt, 19 FSM R. 595, 602 (App. 2014). 
 

A defendant’s argument that she did not steal the property alleged converted and that no 
criminal case was filed is irrelevant.  A conversion may occur even when the defendant has 
every intention of returning the property.  Conversion is a strict liability tort whose foundation 
rests neither in the knowledge nor the intent of the defendant so a defendant can be liable for 
conversion even when he acted in good faith, lacked knowledge of the conversion, or lacked 
motive to commit the tort.  Ihara v. Vitt, 19 FSM R. 595, 602 (App. 2014). 
 

When the factual finding that the employee took dominion over her employer’s property (its 
money used to pay for tickets) without its permission is not clearly erroneous, and when the 
other elements of conversion are undisputed, the elements of conversion have been met.  Ihara 
v. Vitt, 19 FSM R. 595, 602 (App. 2014). 
 

A defendant may successfully defend a conversion action by proving that the plaintiff 
consented to the defendant’s taking, or that the defendant had rights in the property superior to 
the plaintiff’s, or that the plaintiff has waived its cause of action, or that the plaintiff is estopped 
from asserting any right to the property.  Ihara v. Vitt, 19 FSM R. 595, 603 (App. 2014). 
 

Unlawful misappropriation of funds seems to be the same cause of action as conversion.  
Eot Municipality v. Elimo, 20 FSM R. 482, 488 (Chk. 2016). 
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The elements of an action for conversion are the plaintiff’s ownership and right to 

possession of the personalty, the defendant’s wrongful or unauthorized act of dominion over the 
plaintiff’s property inconsistent with or hostile to the owner’s right, and resulting damages.  Eot 
Municipality v. Elimo, 20 FSM R. 482, 488 (Chk. 2016). 
 

When, under prior precedent and the law of the case doctrine, the state government is 
immune from an interest award as a part of a judgment against the state unless the state has 
expressly consented to the imposition of interest and when the state government has not 
expressly consented, by statute or by contract, to the imposition of interest for claims or for a 
conversion claim, no interest will be permitted.  Eot Municipality v. Elimo, 20 FSM R. 482, 489 
(Chk. 2016). 
 

The elements of an action for conversion are the plaintiff’s ownership and right to 
possession of the personalty, the defendant’s wrongful or unauthorized act of dominion over the 
plaintiff’s property inconsistent with or hostile to the owner’s right, and resulting damages.  
Onanu Municipality v. Elimo, 20 FSM R. 535, 545 (Chk. 2016). 
 

When the municipalities owned and had a right to possess, as their current account funds, 
the subject CI funds; when the state government’s unauthorized use of those funds for its own 
purposes was an exercise of dominion over those funds inconsistent with the municipalities’ 
right to them, and the municipalities were damaged, in the amount of their missing funds, by not 
being able to use those funds themselves, the municipalities have made out a prima facie case 
that they are entitled to summary judgment for the funds that the state government converted.  
Onanu Municipality v. Elimo, 20 FSM R. 535, 545 (Chk. 2016). 
 

The elements of a conversion action are the plaintiff’s ownership and right to possession of 
the personalty, the defendant’s wrongful or unauthorized act of dominion over the plaintiff’s 
property inconsistent with or hostile to the owner’s right, and resulting damages.  Setik v. 
Perman, 21 FSM R. 31, 37 (Pon. 2016). 
 

When a parcel was pledged as collateral for a loan in an executed security instrument and 
when the borrowers defaulted on the loan and the lender bank instituted enforcement 
proceedings and was allowed to enforce the mortgage’s terms, the borrowers surrendered their 
ownership interest in this parcel and the ultimate transfer of ownership, as approved by the FSM 
Supreme Court, cannot be categorized as "wrongful or unauthorized," or a "frozen asset," when 
the borrowers had earlier obtained a Pohnpei Court of Land Tenure determination of heirship for 
the parcel that named them as the legal heirs to the property.  Setik v. Perman, 21 FSM R. 31, 
37-38 (Pon. 2016). 
 

The elements of a conversion cause of action are:  1) the plaintiffs’ ownership and right to 
possession of the personal property in question; 2) the defendant’s unauthorized or wrongful act 
of dominion over the property that is hostile or inconsistent with the owner’s right; and 3) 
damages resulting from such action.  Pelep v. Mai Xiong Inc., 21 FSM R. 182, 189 (Pon. 2017). 
 

An owner consented to the taking of his property by instructing the defendant to remove the 
vehicle, and the consent was direct because the owner requested that the defendant take the 
vehicle from his home, and indirect through the person at his home who directed the defendant 
to take the vehicle.  Pelep v. Mai Xiong Inc., 21 FSM R. 182, 189 (Pon. 2017). 
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A defendant may successfully defend a conversion action by proving that the plaintiff 
consented to the defendant’s taking, or that the defendant had rights in the property superior to 
the plaintiff’s, or that the plaintiff has waived its cause of action, or that the plaintiff is estopped 
from asserting any right to the property.  Pelep v. Mai Xiong Inc., 21 FSM R. 182, 189 (Pon. 
2017). 
 

The elements of a conversion action are the plaintiff’s ownership and right to possession of 
the personalty, the defendant’s wrongful or unauthorized act of dominion over the plaintiff’s 
property inconsistent with or hostile to the owner’s right, and resulting damages.  "Personalty" is 
personal property as distinguished from real property.  Setik v. Mendiola, 21 FSM R. 537, 555 
(App. 2018). 
 

Realty ─ real property cannot be "converted."  Any such conversion claim is misconceived.  

Setik v. Mendiola, 21 FSM R. 537, 555 (App. 2018). 
 

A litigant’s "conversion" claim over real estate can be conceived as a quiet title claim.  Setik 
v. Mendiola, 21 FSM R. 537, 555 (App. 2018). 
 

The elements of an action for conversion are the plaintiffs’ ownership and right to 
possession of the personalty, the defendant’s wrongful or unauthorized act of dominion over the 
plaintiff’s property inconsistent with or hostile to the owner’s right, and resulting damages.  FSM 
v. Mikel, 22 FSM R. 33, 36 (Chk. 2018). 
 

The national government, through Compact of Free Association funding, has an ownership 
right and a right to possess access to the Chuuk EPA overseas account, the account itself, and 
the minutes used to make these calls, but when it is unable to show that the calls were non-
official, it has not met its burden of proof on its conversion claim that the defendant’s actions 
were wrongful or that his action resulted in an unauthorized act of dominion over the 
government’s right or control.  FSM v. Mikel, 22 FSM R. 33, 36 (Chk. 2018). 
 

Only personal property (personalty) can be subject to conversion; real property cannot.  
Irons v. Corporation of the President of the Church of Latter Day Saints, 22 FSM R. 158, 161 
(Chk. 2019). 
 

A defendant cannot plead, as a defense to a conversion claim, the alleged superior right of 

a third party (jus tertii ─ the right of a third party) to the property; a defendant can only plead its 

own defenses, not those of another.  Fishy Choppers, Inc. v. M/V Marita 88, 22 FSM R. 187, 
200 (Pon. 2019). 
 

The right and title of a third party, the so-called jus tertii defense, is not in and of itself a 
good defense to an action for conversion.  Fishy Choppers, Inc. v. M/V Marita 88, 22 FSM R. 
187, 200 (Pon. 2019). 
 

One who is otherwise liable to another for harm or interference with a chattel is not relieved 
of that liability because a third person has a legally protected interest in the chattel superior to 
that of the other.  This general rule applies to actions for conversion.  The common law name for 
the right of a third person was jus tertii.  Fishy Choppers, Inc. v. M/V Marita 88, 22 FSM R. 187, 
201 (Pon. 2019). 
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The application of jus tertii in conversion of chattels means that the modern tort of 
conversion subjects the wrongdoer to liability to the possessor for the chattel’s entire value in 
addition to any special damages resulting from the conversion, and this liability does not depend 
on the existence of the possessor’s responsibility to the owner for the chattel’s loss.  Fishy 
Choppers, Inc. v. M/V Marita 88, 22 FSM R. 187, 201 (Pon. 2019). 
 

To maintain a common law action for conversion, a plaintiff must establish that he was in 
possession of the goods, or entitled to possession at the time of the conversion, and this rule 
has even been applied to permit recovery by one whose possession is wrongful, and in defiance 
of the owner, although in all such cases the plaintiff has been in possession under some 
colorable claim of right.  Fishy Choppers, Inc. v. M/V Marita 88, 22 FSM R. 187, 201 (Pon. 
2019). 
 

The converter may also be liable to a person entitled to immediate possession of the chattel 
or to one entitled to future possession of the chattel.  It is immaterial that the one in possession 
of the chattel is not entitled to retain possession as against some third person, or that he has 
obtained possession wrongfully.  Fishy Choppers, Inc. v. M/V Marita 88, 22 FSM R. 187, 201 
(Pon. 2019). 
 

When the insureds received refunds through their employer, as what should occur only for 
group insurance policies, not individual insurance policies, and when the insurer instructed the 
employer to stop all employee payroll deductions for supplemental group life insurance, the 
insurer did not convert the insureds’ money and was not unjustly enriched.  Barnabas v. 
Individual Assurance Co., 22 FSM R. 252, 257 (Pon. 2019). 
 

For a conversion claim, a prejudgment interest award under maritime law does not differ 
from a common law award for conversion, because, under the common law, one whose 
property is converted is entitled to interest at the legal rate from the time of conversion.  Fishy 
Choppers, Inc. v. M/V Marita 88, 22 FSM R. 305, 314 n.4 (Pon. 2019). 
 

Conversion can be a maritime tort, and, when it is, it gives rise to a maritime lien.  Admiralty 
jurisdiction over a conversion claim depends on whether the chattel was on navigable waters 
when the alleged wrongful exercise of dominion occurred.  Maritime conversion is an intentional 
tort that gives rise to a preferred maritime lien.  Fishy Choppers, Inc. v. M/V Marita 88, 22 FSM 
R. 305, 314 (Pon. 2019). 
 

In the admiralty context, as elsewhere, conversion is simply an intentional and wrongful 
exercise of dominion or control over a chattel, which seriously interferes with the owner’s right in 
the chattel.  Fishy Choppers, Inc. v. M/V Marita 88, 22 FSM R. 305, 314 (Pon. 2019). 
 

The failure to return property, possession of which was acquired lawfully, when the owner is 
entitled to its return and makes demand therefor, is a tortious conversion.  Fishy Choppers, Inc. 
v. M/V Marita 88, 22 FSM R. 305, 314 (Pon. 2019). 
 

The measure of damages for conversion is the property’s market value at the time and 
place of conversion plus the legal rate of interest from the date of the conversion.  Fishy 
Choppers, Inc. v. M/V Marita 88, 22 FSM R. 305, 315 (Pon. 2019). 
 

A conversion is complete when the defendant takes, detains, or disposes of the chattel.  At 
that point, the plaintiff acquires the right to enforce a sale, and recover the property’s full value.  
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The defendant cannot undo his wrong by forcing the goods back upon their owner, either as a 
bar to the action, or in mitigation of damages.  Fishy Choppers, Inc. v. M/V Marita 88, 22 FSM 
R. 305, 315 (Pon. 2019). 
 

Regardless of how accurate a May 9, 2019 appraisal was, it cannot be used to establish 
conversion damages where no evidence relates that appraised value to the chattels’ value eight 
to ten months earlier when the chattels were allegedly converted.  Fishy Choppers, Inc. v. M/V 
Marita 88, 22 FSM R. 305, 315 (Pon. 2019). 
 

Even if the conversion occurs in good faith, the plaintiff may nonetheless recover damages 
beyond the converted property’s fair market value.  Thus, damages for lost profits are allowed 
when, either from the article’s nature or the case’s peculiar circumstances, they might be 
reasonably supposed to follow from the conversion, even though this recovery of lost profits is 
above and beyond the chattels’ market value.  Fishy Choppers, Inc. v. M/V Marita 88, 22 FSM 
R. 305, 315 (Pon. 2019). 
 

The general rule is that compensation for lost profits may be recovered in an action for 
conversion, when the loss is the proximate result of the defendant’s act and the loss can be 
shown with reasonable certainty.  Thus, although the usual measure for conversion damages is 
the property’s value at the time and place of conversion, plus interest, and lost profits may also 
be recovered if they may reasonably be expected to follow from the conversion.  Fishy 
Choppers, Inc. v. M/V Marita 88, 22 FSM R. 305, 315 (Pon. 2019). 
 

Lost profit damages can be awarded for conversion when the plaintiff shows that, but for the 
conversion, a profit would have been realized from the items converted and shows the extent 
thereof with reasonable certainty.  Fishy Choppers, Inc. v. M/V Marita 88, 22 FSM R. 305, 315 
(Pon. 2019). 
 

Awards for lost business profits are appropriate damages in a conversion case when proved 
with reasonable certainty.  Fishy Choppers, Inc. v. M/V Marita 88, 22 FSM R. 305, 315-16 (Pon. 
2019). 
 

It would be improper to allow lost business profit damages in every case involving 
conversion.  The damages would only be proper when the person whose property has been 
converted shows that the conversion has resulted in lost business profits and shows with 
reasonable certainty the amount of these lost profits.  Lost profits is the proper measure of 
damages, as opposed to lost gross receipts, and this damages amount need only be shown 
with as much certainty as the tort’s nature and the case’s circumstances permit.  Fishy 
Choppers, Inc. v. M/V Marita 88, 22 FSM R. 305, 316 (Pon. 2019). 
 

Recovery for lost rental income may be limited in time until when the plaintiff could have 
obtained a replacement for his rental business since, if a plaintiff could have avoided the loss by 
purchasing a substitute item, profits from that point on are not the measure of the plaintiff’s 
recovery even if profits were in fact lost.  Fishy Choppers, Inc. v. M/V Marita 88, 22 FSM R. 305, 
316 (Pon. 2019). 
 

Conversion, when committed on navigable waters, is a maritime tort that creates a maritime 
lien.  The measure of damages in a maritime conversion is the property’s market value at the 
time and place of its conversion plus the legal rate of interest from that date, and to these 
damages, the plaintiff’s lost profits can be added when that loss can reasonably be expected to 
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follow from the conversion, or is the proximate result of the defendant’s conversion, and when 
the amount of that loss can be shown with reasonable certainty.  Fishy Choppers, Inc. v. M/V 
Marita 88, 22 FSM R. 305, 316 (Pon. 2019). 
 

The elements of a conversion action are the plaintiff’s ownership and right to possession of 
the personal property, the defendant’s wrongful or unauthorized act of dominion over the 
plaintiff’s property inconsistent with or hostile to the owner’s right, and resulting damages.  
Panuelo v. Sigrah, 22 FSM R. 341, 361-62 (Pon. 2019). 
 

─ Damages 

 
The Pohnpei Supreme Court will adhere to the common law rule followed by the former 

Trust Territory High Court that the wrongdoer in an automobile accident is not obliged to repair 
the damaged vehicle nor to pay its original cost; his only obligation is to pay the plaintiff-owner 
the amount of his loss.  Phillip v. Aldis, 3 FSM R. 33, 37 (Pon. S. Ct. Tr. 1987). 
 

To determine damages in a personal injury case, the Pohnpei Supreme Court will consider 
the victim’s loss of income, as well as his inability to provide support through fishing and farming 
as a result of his disability.  To determine the total loss of income, the court will assume that 
income would be earned until the age of sixty, which is the mandatory retirement age for 
government employees, though not for private employees.  Koike v. Ponape Rock Products, 
Inc., 3 FSM R. 57, 73 (Pon. S. Ct. Tr. 1986). 
 

To determine a monetary value for loss of consortium, the Pohnpei Supreme Court will 
consider the social structure of the society and the extended family system, whereby other 
members of the family can be expected to provide some, albeit occasional, assistance.  Koike v. 
Ponape Rock Products, Inc., 3 FSM R. 57, 74 (Pon. S. Ct. Tr. 1986). 
 

The Pohnpei Supreme Court declines to adopt the "collateral source" rule, according to 
which alternative sources of income available to a victim are not allowed to be deducted from 
the amount the negligent party owes, because it does not want to discourage customary forms 
of family restitution.  Koike v. Ponape Rock Products, Inc., 3 FSM R. 57, 74 (Pon. S. Ct. Tr. 
1986). 
 

In apportioning damages among negligent parties, the Pohnpei Supreme Court will consider 
the following factors: the Pohnpei Constitution, custom and tradition, the degree of negligence of 
each party, other jurisdictions’ efforts to abolish joint liability, the need to minimize the role of 
insurance companies given Pohnpei’s stage of development, the example of the U.S. insurance 
crisis, other jurisdictions’ efforts to modify the rules governing joint and several liability, and 
American judges’ assessments of joint and several liability.  Koike v. Ponape Rock Products, 
Inc. (II), 3 FSM R. 182, 185 (Pon. S. Ct. Tr. 1987). 
 

In a wrongful death claim in Truk State, where the total pecuniary estimated loss was 
$15,288 and where an infant child lost his mother, there should be a finding for the plaintiff in 
the maximum amount allowed by law, $50,000.  Asan v. Truk, 4 FSM R. 51, 56-57 (Truk S. Ct. 
Tr. 1989). 
 

The mental anguish or grief aspect of a damage award reflects the loss of a broad range of 
mutual benefits each family member normally receives from others’ continued existence, 
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including love, affection, care, attention, companionship, comfort and protection.  Suka v. Truk, 
4 FSM R. 123, 130 (Truk S. Ct. Tr. 1989). 

The term "pecuniary injury" as used in wrongful death statutes traditionally has been 
interpreted as including the probable support, services and other contributions that reasonably 
could have been expected by the beneficiaries had the decedent lived out her full life 
expectancy, all reduced to present worth.  Leeruw v. FSM, 4 FSM R. 350, 365 (Yap 1990). 
 

Where the court cannot compel the state to honor an illegal and/or unconstitutional lease it 
can order the state to restore the illegally held land, with any and all public improvements 
removed, to its rightful owner who may also be entitled to damages.  Billimon v. Chuuk, 5 FSM 
R. 130, 137 (Chk. S. Ct. Tr. 1991). 
 

Despite lack of evidence of medical expenses, either that medical treatment was necessary, 
or that medical treatment was obtained as a result of injuries the court is entitled to presume 
that some expenditures were made and finds that plaintiff should recover damages for those 
expenses, even in the absence of proof of purchase.  Meitou v. Uwera, 5 FSM R. 139, 145 
(Chk. S. Ct. Tr. 1991). 
 

An injured victim is entitled to recover for mental anguish, including humiliation, resulting 
from unlawful conduct in violation of the victim’s civil rights.  Meitou v. Uwera, 5 FSM R. 139, 
146 (Chk. S. Ct. Tr. 1991). 
 

As a loss of consortium claim is derivative from a spouse’s claim for damages an award for 
loss of consortium is properly reduced by the percentage of fault attributable to the spouse.  
Epiti v. Chuuk, 5 FSM R. 162, 170 (Chk. S. Ct. Tr. 1991). 
 

A statutory cap on the amount and scope of recovery in a wrongful death action, lawfully 
enacted by the Kosrae legislature, does not interfere with traditional Kosraean or Micronesian 
compensation of a victim’s family by the tortfeasor.  Tosie v. Healy-Tibbets Builders, Inc., 5 FSM 
R. 358, 361 (Kos. 1992). 
 

Where a plaintiff makes damage claims in tort as well damage claims based on contract, 
contract clauses limiting the contract damages do not apply.  McGillivray v. Bank of the FSM (I), 
6 FSM R. 404, 409 (Pon. 1994). 
 

One whose property is converted is entitled to interest at the legal rate from the time of 
conversion.  Bank of Guam v. Nukuto, 6 FSM R. 615, 616 (Chk. 1994). 
 

Where the defendant has breached her fiduciary duty, and converted to her own personal 
use funds of others, has made no claim of right to any of the funds or offered any defense, and 
blame thus lies wholly with the defendant, the plaintiff will be allowed to recover its attorney’s 
fees in order to make the victim whole.  This is a narrowly drawn exception to the general rule 
parties will bear their own attorney’s fees.  Bank of Guam v. Nukuto, 6 FSM R. 615, 617-18 
(Chk. 1994). 
 

Actual, not speculative, damages must be proven in order to award damages for wrongful 
restraint.  Estimates of lost gross receipts are insufficient because a claimant is only entitled to 
lost profits.  Sellem v. Maras, 7 FSM R. 1, 6 & n.10 (Chk. S. Ct. Tr. 1995). 
 

Normally, the measure of damages in case of the purchase of personal property induced by 
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misrepresentation is the difference between the fair market value of the property if the true 
condition were known and what the plaintiff paid for the property.  Eram v. Masaichy, 7 FSM R. 
223, 226 (Chk. S. Ct. Tr. 1995). 
 

Failure of a creditor to notify the debtor of its failure to obtain insurance is negligence.  As a 
consequence the creditor is liable to the debtor for the entire amount of the debtors’ loss, 
otherwise the debtor is only entitled to return of full amount of insurance premiums paid.  FSM 
Dev. Bank v. Bruton, 7 FSM R. 246, 251 (Chk. 1995). 
 

Where a defendant has trespassed on a plaintiff’s land by constructing improvements 
thereon the measure of damages due the plaintiff is an amount equal to the fair market rental 
value of the land in the place located over the period of use, and also an amount for any 
damage to trees or food plants during the defendant’s use of the property and for any conditions 
caused by the defendant’s trespass and use such as the construction of a garbage dump.  
Ikanur v. Director of Educ., 7 FSM R. 275, 277 (Chk. S. Ct. Tr. 1995). 
 

In a trespass case, a defendant who made improvements to the plaintiff’s property is 
entitled to offset the value of the improvements against damages caused to the plaintiff’s 
property during the trespass, but all improvements made by the defendant on land without the 
plaintiff’s permission become the plaintiff’s property and the defendant has no right to any 
further use of the improvements without the plaintiff’s permission.  Ikanur v. Director of Educ., 7 
FSM R. 275, 277 (Chk. S. Ct. Tr. 1995). 
 

Where a defendant’s negligence proximately caused plaintiffs’ home to be unsanitary and 
uninhabitable the measure of damages is the replacement value of the personal property lost 
and the fair market value of a replacement rental house for the time that the plaintiff’s house 
was uninhabitable.  Sandy v. Chuuk, 7 FSM R. 316, 318 (Chk. S. Ct. Tr. 1995). 
 

An entry of default does not relieve a plaintiff of the burden of proving the damages that 
flowed from the liability thus established.  Primo v. Refalopei, 7 FSM R. 423, 428 (Pon. 1996). 
 

A tortfeasor is responsible for all damages flowing from his actions, including injuries related 
to medical care and treatment.  Primo v. Refalopei, 7 FSM R. 423, 430 (Pon. 1996). 
 

Damages for lost future earnings are not awardable where they are duplicative and 
speculative, but damages may be awarded for financial and emotional loss, and for loss, at 
present value, of customary services that a child would have preformed if not for her wrongful 
death.  Primo v. Refalopei, 7 FSM R. 423, 433-34 (Pon. 1996). 
 

Compensatory damages for personal injury may include medical expanses incurred, lost 
wages, impairment of future ability to earn, and other specific costs that accrued as a result of 
the injury.  Davis v. Kutta, 7 FSM R. 536, 548 (Chk. 1996). 
 

Compensatory damages awarded a party for the violation of civil rights includes reasonable 
attorney fees and costs of suit.  Davis v. Kutta, 7 FSM R. 536, 549 (Chk. 1996). 
 

The measure of damages in conversion is the property’s market value at the time of 
conversion plus the legal rate of interest.  Bank of Hawaii v. Air Nauru, 7 FSM R. 651, 653 (Chk. 
1996). 
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A specific claim for lost wages that accrued as a result of an injury at the hands of the 
defendants may be recovered as part of compensatory damages.  Conrad v. Kolonia Town, 8 
FSM R. 183, 195 (Pon. 1997). 
 

Compensatory damages may be awarded a party who is deprived of civil rights.  This award 
of damages includes reasonable attorney fees and costs of suit.  Conrad v. Kolonia Town, 8 
FSM R. 183, 196 (Pon. 1997). 
 

Damages for waste are normally the difference in value of the property before and after the 
act of waste.  Wolphagen v. Ramp, 8 FSM R. 241, 244 (Pon. 1998). 
 

The damages for waste committed are usually measured by the injury actually sustained 
and if the value of the premises has been improved by the acts complained of, the complainants 
will only recover nominal damages, if any, at law.  Wolphagen v. Ramp, 8 FSM R. 241, 244 
(Pon. 1998). 
 

Damages for waste can also be determined by the cost of repairing or replacing what was 
wasted when the damage is small in comparison to property’s total value and the amount is 
readily ascertainable.  Wolphagen v. Ramp, 8 FSM R. 241, 245 (Pon. 1998). 
 

A lessor may not recover damages for waste when the removal of termite-infested lumber 
from uninhabitable houses while trying to turn the houses into a bar improved the value of the 
property, and because if the property had been abandoned without trying to turn the houses into 
a bar, the lessor would still have become the owner of two uninhabitable houses.  Wolphagen v. 
Ramp, 8 FSM R. 241, 245 (Pon. 1998). 
 

Where is little guidance in the prior decided opinions of the FSM Supreme Court for damage 
awards in privacy cases, the court will look to the reasoning of courts in other jurisdictions for 
guidance in assessing damages.  Mauricio v. Phoenix of Micronesia, Inc., 8 FSM R. 411, 414 
(Pon. 1998). 
 

A party that has established a cause of action for invasion of privacy is entitled to recover 
damages for the harm to his or her interest in privacy resulting from the invasion; mental 
distress proved to have been suffered if it is of a kind that normally results from such an 
invasion; and special damage of which the invasion is a legal cause.  Special damages are 
demonstrable, direct economic losses resulting from the invasion of privacy.  Mauricio v. 
Phoenix of Micronesia, Inc., 8 FSM R. 411, 414 & n.1 (Pon. 1998). 
 

The gist of the cause of action for invasion of privacy is for direct wrongs of a personal 
character which result in injury to the plaintiff’s feelings, mental and emotional suffering are 
proper elements of damages.  Substantial damages may be recovered, even if the only 
damages suffered resulted from mental anguish.  These damages may include compensation 
for the wounded feelings, embarrassment, humiliation, and mental pain which a person of 
ordinary sensibilities would suffer under the circumstances.  Mauricio v. Phoenix of Micronesia, 
Inc., 8 FSM R. 411, 414 (Pon. 1998). 
 

The measure of compensatory damages in a case involving commercial appropriation of 
one’s name or likeness is the value of the benefit derived by the person appropriating the 
other’s name, or the pecuniary loss suffered by the plaintiff whose name has been appropriated.  
Mauricio v. Phoenix of Micronesia, Inc., 8 FSM R. 411, 414 (Pon. 1998). 
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In privacy cases in which a plaintiff also seeks damages for unjust enrichment, only one 

recovery is available because an invasion of another’s right of privacy by a publication confers 
no right to share in the proceeds of such publication’s sale of upon the ground that the author 
has thereby been unjustly enriched.  It is inconsistent for the plaintiff to seek recovery for an 
invasion of the right of privacy, and in the same suit, to claim the right to participate in the profits 
of the publication.  Mauricio v. Phoenix of Micronesia, Inc., 8 FSM R. 411, 414 (Pon. 1998). 
 

When there is little instruction in previously decided FSM cases for assessing damages in 
an invasion of privacy case, privacy cases in other jurisdictions may provide some useful 
guidance.  FSM cases awarding damages for mental pain and suffering outside the privacy 
context are also instructive.  Mauricio v. Phoenix of Micronesia, Inc., 8 FSM R. 411, 418 (Pon. 
1998). 
 

When there is no direct evidence of the amount of damages sustained, nor the amount of 
money that can compensate for an injury, the court, as trier of fact, must assess an appropriate 
level of compensatory damages for that injury.  Mauricio v. Phoenix of Micronesia, Inc., 8 FSM 
R. 411, 418 (Pon. 1998). 
 

Compensatory damages for unjust enrichment will be not awarded when this claim conflicts 
with plaintiff’s claim for compensatory damages for invasion of privacy because it is inconsistent 
for a plaintiff who wishes to recover for invasion of privacy to also claim the right to participate in 
the profits of publication and because when a privacy cause of action is brought together with 
another cause of action based on the same objectionable behavior under another theory, 
generally only one recovery may be awarded.  Mauricio v. Phoenix of Micronesia, Inc., 8 FSM 
R. 411, 418-19 (Pon. 1998). 
 

Damages for lost future earnings are not awardable when they are duplicative and 
speculative.  Asher v. Kosrae, 8 FSM R. 443, 454 (Kos. S. Ct. Tr. 1998). 
 

Plaintiffs’ children are not entitled to recover damages when they are not named as plaintiffs 
to the action.  Nelper v. Akinaga, Pangelinan & Saita Co., 8 FSM R. 528, 542 (Pon. 1998). 
 

The measure of damages for impairment of earning capacity is the difference between the 
amount which the plaintiff was capable of earning before the injury and the amount which he or 
she is capable of earning thereafter.  Mathebei v. Ting Hong Oceanic Enterprises, 9 FSM R. 23, 
26 (Yap 1999). 
 

Where the effect of an injury continues over time, earnings impairment will have two 
components: the loss sustained from the time of injury until time of trial, designated "loss of 
time" or lost wages, and the prospective loss that plaintiff will experience after trial due to the 
injury’s on-going impact.  The plaintiff has the burden of proof with respect to impairment, which 
must be demonstrated with a reasonable degree of certainty; however, proof of impairment of 
earning capacity does not require the specificity necessary to establish lost prospective wages.  
Mathebei v. Ting Hong Oceanic Enterprises, 9 FSM R. 23, 26 (Yap 1999). 
 

A plaintiff must introduce evidence of his or her earning capacity prior to the injury.  Even if 
there is no evidence of the extent of future loss, evidence of prior earnings warrants recovery for 
the impairment of future earning capacity which the injury would generally cause.  Mathebei v. 
Ting Hong Oceanic Enterprises, 9 FSM R. 23, 27 (Yap 1999). 
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A plaintiff’s education or lack of education may be considered in determining the amount of 

damages sustained by diminished earning capacity where the plaintiff has been engaged in 
manual labor and is incapacitated from doing that type of work.  Mathebei v. Ting Hong Oceanic 
Enterprises, 9 FSM R. 23, 27 (Yap 1999). 
 

Damages for reduction of future earning capacity are not for the wages themselves, but for 
the loss of the ability to earn money.  Mathebei v. Ting Hong Oceanic Enterprises, 9 FSM R. 23, 
27 (Yap 1999). 
 

Limitation of employment opportunities resulting from lack of education is a specific factor 
which a court may consider in awarding damages for reduced earning capacity.  Mathebei v. 
Ting Hong Oceanic Enterprises, 9 FSM R. 23, 27 (Yap 1999). 
 

Damages for a sawmill employee’s lost wages will be awarded only for the time period that 
the sawmill remained in business.  When there is no evidence regarding other type of work that 
the plaintiff did prior to his sawmill employment, the court will decline to award damages for 
other potential lost wages as being speculative.  Sigrah v. Timothy, 9 FSM R. 48, 54 (Kos. S. Ct. 
Tr. 1999). 
 

A plaintiff who is proud to participate in a ceremony can suffer embarrassment and 
emotional upset over the commercialization of a photograph of his participation in the ceremony.  
Because the two findings are not inconsistent and there is evidence in the record to support this 
conclusion, the damages awarded the plaintiff for invasion of privacy will be affirmed as not 
clearly erroneous.  Phoenix of Micronesia, Inc. v. Mauricio, 9 FSM R. 155, 159 (App. 1999). 
 

When a plaintiff has not been awarded damages, the question is not whether he made his 
case for damages with the requisite specificity, but whether he has shown entitlement to 
damages in the first instance.  Wolphagen v. Ramp, 9 FSM R. 191, 193 (App. 1999). 
 

In an action for damage to personal property, the plaintiff may recover the cost of the 
repairs to the damaged property.  Elymore v. Walter, 9 FSM R. 450, 456 (Pon. 2000). 
 

As a separate item of damages, and in addition to the cost of repairs, a plaintiff is entitled to 
be compensated for the loss of the use of the property.  Customary rental charges are an 
adequate measure of damage for loss of use, and are awardable even when the plaintiff has not 
rented a substitute.  The period for which the rental is allowed is the reasonable time that it 
would take to repair the damaged property.  Elymore v. Walter, 9 FSM R. 450, 457 (Pon. 2000). 
 

If loss-of-use damages is measured by either rental or replacement value and if repairs take 
a considerable period of time, damages should be measured not on the basis of rental value or 
replacement cost for the entire period, and not by the aggregate of the charges by the day or 
week.  Elymore v. Walter, 9 FSM R. 450, 457 (Pon. 2000). 
 

The damages for loss of use of property may not exceed the value of the property.  Elymore 
v. Walter, 9 FSM R. 450, 457 (Pon. 2000). 
 

An award for a car’s loss of use for a sum substantially more than the car’s original price ─ 

not to mention its value at the time of the incident ─ would, in addition to the money necessary 
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to effect the repairs, result in a windfall to the plaintiffs and is not appropriate.  Elymore v. 
Walter, 9 FSM R. 450, 457 (Pon. 2000). 
 

When ten days is a reasonable time in which to obtain auto parts and two weeks is a 
reasonable time in which to make repairs once the parts have arrived, and when seven days is 
a reasonable time in which to arrange financing for the repairs, loss of use damages will be 
awarded for those days.  Elymore v. Walter, 9 FSM R. 450, 457-58 & n.2 (Pon. 2000). 
 

Since wrongful death actions are brought for the exclusive benefit of the deceased’s 
"surviving spouse, the children and other next of kin," 6 TTC 202, when the deceased had no 
spouse or children, the damages are the next of kin’s pecuniary injury.  Estate of Mori v. Chuuk, 
10 FSM R. 6, 15 (Chk. 2001). 
 

When the state took prompt steps in accordance with medical advice to refer the plaintiff for 
off-island care and treatment, but the plaintiff abandoned the care mid-treatment to return to 
Chuuk, no damages for lost earnings or pain and suffering after he abandoned the health care 
will be awarded because there is no evidence as to what the plaintiff’s degree of disability would 
have been had the expected prosthesis been fitted, nor the length of recovery and therapy 
following the fitting, nor the residual disfigurement, nor the loss, if any, of his future earnings 
would have been once a prothesis is fitted.  Atesom v. Kukkun, 10 FSM R. 19, 23 (Chk. 2001). 
 

Although a civil rights violation claim and a battery claim are separate causes of action, 
when they arise from the same incident and they cause the same personal injury and when the 
damage award for the civil rights violation fully compensates the plaintiff for his personal injury, 
the court cannot award additional damages for the battery because such an award would 
constitute double recovery and would be a windfall and overcompensate the plaintiff.  Atesom v. 
Kukkun, 10 FSM R. 19, 23 (Chk. 2001). 
 

Compensatory damages are just that ─ compensation to make the victim whole again.  

Compensation for an injury is not doubled just because the plaintiff has two different causes of 
action on which to base that recovery.  Only the injury itself is compensated.  Moses v. M.V. 
Sea Chase, 10 FSM R. 45, 50 (Chk. 2001). 
 

Regardless of the disposition of a punitive damages claim, plaintiffs are fully compensated 
by a damages award.  Elymore v. Walter, 10 FSM R. 166, 168 (Pon. 2001). 
 

When there is no direct evidence of the amount of damages sustained, nor the amount of 
money that can compensate for an injury, the court, as trier of fact, must assess the proper level 
of compensatory damages for that injury.  Talley v. Lelu Town Council, 10 FSM R. 226, 238 
(Kos. S. Ct. Tr. 2001). 
 

Damages for harm to personal property is the difference between the value of the property 
before the tort and its value afterwards.  Talley v. Lelu Town Council, 10 FSM R. 226, 238 (Kos. 
S. Ct. Tr. 2001). 
 

In determining damages, the court may take judicial notice regarding the replacement costs 
for college transcripts and a college diploma, when they are easily ascertainable and available 
on the University of Guam Internet site and from the University of Guam Office of Admissions 
and Records.  Talley v. Lelu Town Council, 10 FSM R. 226, 239 (Kos. S. Ct. Tr. 2001). 
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No additional damages will be awarded for the "sentimental value" of the lost items when 

the plaintiff’s pain and suffering has already been compensated, because these damages 
already encompass the "sentimental value" of the lost items.  Talley v. Lelu Town Council, 10 
FSM R. 226, 239 (Kos. S. Ct. Tr. 2001). 
 

Past and future lost wages, medical expenses, and pain and suffering are all compensable.  
Amayo v. MJ Co., 10 FSM R. 244, 251 (Pon. 2001). 
 

A plaintiff totally disabled at age 42 can be compensated for the wages he would have 
earned until age 60.  Amayo v. MJ Co., 10 FSM R. 244, 251 (Pon. 2001). 

When the injuries sustained are plainly evident, the court is entitled to presume that 
expenditures for medical expenses were made.  Amayo v. MJ Co., 10 FSM R. 244, 252 (Pon. 
2001). 
 

Travel and lodging are compensable as medical expenses when the expenditure results 
from defendant’s fault; the charge is reasonable; and the expense serves a medical purposes.  
Amayo v. MJ Co., 10 FSM R. 244, 252 (Pon. 2001). 
 

Various approaches exist for monetary valuation of damages to reefs:  commodity value, 
which is posited on a sale of the components of the damaged area; tourism value, which is 
based on what visitors spend to visit the site; and replacement value involves, which is the cost 
of replacing the damaged corals by reseeding.  People of Satawal ex rel. Ramoloilug v. Mina 
Maru No. 3, 10 FSM R. 337, 339 (Yap 2001). 
 

It is well established that medical expenses are properly a component of negligence 
damages and may be recovered from the tortfeasor.  Amayo v. MJ Co., 10 FSM R. 371, 376 
(Pon. 2001). 
 

Pre-judgment interest is rarely awarded as an element of damages.  Because tort claims 
are generally "unliquidated" in that the defendant does not know the precise amount he will be 
obligated to pay, most courts will not award interest on unliquidated monetary claims, which 
amount cannot be computed without a trial.  Jonas v. Kosrae, 10 FSM R. 441, 445 (Kos. S. Ct. 
Tr. 2001). 
 

There is no Kosrae statute allowing or directing the court to award pre-judgment interest in 
public employment cases involving violation of law or regulations, and although pre-judgment 
interest has been allowed in certain contract and conversion cases, it has not been awarded in 
these type of cases and will be denied.  Jonas v. Kosrae, 10 FSM R. 441, 445 (Kos. S. Ct. Tr. 
2001). 
 

Absent any evidence of the cost of repair of a bushcutter, damages for its repair cannot be 
awarded.  Hauk v. Board of Dirs., 11 FSM R. 236, 242 (Chk. S. Ct. Tr. 2002). 
 

Wrongful death actions are brought for the exclusive benefit of the deceased’s surviving 
spouse, children and other next of kin.  The pecuniary injury consists of funeral expenses 
(including a novena) and the earnings that the deceased would have used to support his family, 
had he lived.  The future earnings calculation may be based on the victim’s continued 
employment and earnings at the same rate until he reached the FSM retirement age of 60.  
Herman v. Municipality of Patta, 12 FSM R. 130, 138 (Chk. 2003). 



TORTS ─ DAMAGES 

 

50 

 
No damages will be awarded for the cost of a loan to finish building a cement house started 

before the victim’s death when the court has just awarded damages for lost earnings because 
any loan would have been repaid out of those earnings had the victim lived.  Herman v. 
Municipality of Patta, 12 FSM R. 130, 138 (Chk. 2003). 
 

Since a claim for negligent infliction of emotional distress cannot be sustained without 
evidence of actual physical illness resulting from the mental and emotional distress, a plaintiff 
who failed to provide evidence of actual physical illness resulting from the defendants’ actions 
cannot obtain any monetary recovery on this claim.  Tomy v. Walter, 12 FSM R. 266, 272 (Chk. 
S. Ct. Tr. 2003). 
 

Prejudgment interest has been allowed on conversion claims.  Phillip v. Marianas Ins. Co., 
12 FSM R. 464, 471 (Pon. 2004). 
 

Prejudgment interest might rightfully be sought on what would appear to be a liquidated 
claim in the sense that it is capable of ascertainment by mathematical computation.  Phillip v. 
Marianas Ins. Co., 12 FSM R. 464, 471 (Pon. 2004). 
 

The court is generally without authority to award attorney’s fees in the absence of a specific 
statute or contractual provision allowing recovery of such fees.  Phillip v. Marianas Ins. Co., 12 
FSM R. 464, 471 (Pon. 2004). 
 

When no statute or contractual provision has been put forth to support an attorney’s fees 
award to a prevailing party, the basis for an award must be found in some exception to the 
general rule that the parties must pay their own attorney’s fees.  Such an exception is where 
attorney’s fees are awarded as an element of costs when it is shown that such fees were 
traceable to the opposing party’s unreasonable or vexatious actions, or when a party acts 
vexatiously, or in bad faith, presses frivolous claims, or employs oppressive litigation practices.  
Phillip v. Marianas Ins. Co., 12 FSM R. 464, 471 (Pon. 2004). 
 

Courts have permitted attorney’s fee awards under the vexatious conduct exception when 
the plaintiff has proven the defendant’s breach of the implied covenant or implied duty of good 
faith and fair dealing (also called the bad faith tort).  If a plaintiff were to prevail on a bad faith 
tort claim against an insurer, the insurer would be liable to him for reasonable attorney’s fees 
that are proximately caused by the bad faith conduct.  Phillip v. Marianas Ins. Co., 12 FSM R. 
464, 471 (Pon. 2004). 
 

In a narrowly drawn exception to the general rule that the parties will bear their own 
attorney’s fees, attorney’s fees have been awarded as part of costs when a defendant has 
breached her fiduciary duty to the plaintiff.  Phillip v. Marianas Ins. Co., 12 FSM R. 464, 472 
(Pon. 2004). 
 

In order to prove lost rental damages, a business should be prepared to show that all other 
similar available vehicles were rented and that the had to turn away customers who would 
otherwise had rented the damaged pickup, and the number of days it would have been rented.  
A long-term, ongoing business might show this by comparing the average of the total rental 
days of all pickups combined for each month before the pickup was damaged with the average 
total rental days for each month after the accident.  Phillip v. Marianas Ins. Co., 12 FSM R. 464, 
472 (Pon. 2004). 
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Under the traditional "new business rule," which applies to any business without a history of 

profits, it has been recognized that evidence of expected profits from a new business is too 
speculative, uncertain, and remote to be considered and does not meet the legal standard of 
reasonable certainty.  But lost profits can be recovered by a new business when it is possible to 
show, by competent evidence and with reasonable certainty, that profits would have been made 
in the particular situation, and the amount of those profits.  Phillip v. Marianas Ins. Co., 12 FSM 
R. 464, 472 (Pon. 2004). 
 

The proper measure of damages resulting from a business tort is lost profits as opposed to 
lost gross receipts.  Phillip v. Marianas Ins. Co., 12 FSM R. 464, 472 (Pon. 2004). 
 

Any recovery for lost rental income may be limited in time until that point at which the 
plaintiff could have obtained a replacement for his rental business since if a plaintiff could have 
avoided the loss by purchasing a substitute item, profits are not the measure of the plaintiff’s 
recovery even though profits were in fact lost.  Phillip v. Marianas Ins. Co., 12 FSM R. 464, 472 
(Pon. 2004). 
 

Consequential damages, of which economic loss such as lost profits may be an example, 
are available for negligent misrepresentation (deceit) claims if reasonably foreseeable.  Phillip v. 
Marianas Ins. Co., 12 FSM R. 464, 472 (Pon. 2004). 
 

Loss of future profits is a well-established basis for determining the measure of economic 
injury resulting from an anticompetitive act which forces the victim out of business.  AHPW, Inc. 
v. FSM, 12 FSM R. 544, 554, 555 (Pon. 2004). 
 

In unfair trade practices cases, courts draw a distinction between the amount of proof 
necessary to show that some damages resulted from the wrong, and the amount of proof 
necessary to calculate the exact amount of the damages.  A lower burden of proof applies 
because the most elementary conception of justice and public policy require that the wrongdoer 
shall bear the risk of the uncertainty which his own wrong has created.  AHPW, Inc. v. FSM, 12 
FSM R. 544, 554 (Pon. 2004). 
 

In anticompetitive practices cases where causation is established, the burden of proving 
damages is much less severe.  This rule of leniency with regard to proof of damages is 
necessary because any other rule would enable the wrong-doer to profit by his wrongdoing at 
his victim’s expense.  It would be an inducement to make wrongdoing so effective and complete 
in every case as to preclude any recovery, by rendering the measure of damages uncertain.  
Once the fact of damage is established with reasonable certainty, the amount of damages need 
only be shown with as much certainty as the tort’s nature and the case’s circumstances permit.  
In such cases, if it is uncertain and speculative and whether damages have been incurred, then 
damages will be denied; however, if it is only the amount of the damages that presents the 
uncertainty, then the court will allow recovery so long as there is proof of a reasonable basis 
from which the amount can be approximated or inferred.  AHPW, Inc. v. FSM, 12 FSM R. 544, 
554 (Pon. 2004). 
 

Damages under 32 F.S.M.C. 306(2) are subject to trebling.  AHPW, Inc. v. FSM, 12 FSM R. 
544, 555, 556 (Pon. 2004). 
 

Averaging three years of normal operations when the pepper supply was continuous when 
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the manufacturing process was uninterrupted to arrive at an annual profit, is a projection that 
provides a reasonable basis from which a plaintiff’s lost profits can be approximated or inferred 
under the lower burden of proof applicable for damages in anticompetitive practices cases.  
AHPW, Inc. v. FSM, 12 FSM R. 544, 555 (Pon. 2004). 
 

When the conduct’s nature was discrete and specific, and would have been amenable to 
injunctive relief had the plaintiff sought it, once that relief had been awarded there could have 
been no prospective damages since the conduct giving rise to those damages would 
necessarily have ceased.  There should be no recovery for further diminution of a business’s 
value, predicated on the defendant’s continuing wrongdoing, after the defendant has been 
enjoined.  The court will thus not award prospective damages from the time of the lawsuit’s filing 
onward because injunctive relief, to which the claim would have been amenable, would have 
terminated the conduct complained of.  But since under the continuing tort doctrine, a plaintiff is 
entitled to recover all of the damages that result from on-going tortious conduct, even though 
the inception of the conduct lies outside the limitations period, the court will award damages 
from the start of the anticompetitive pepper processing operation in mid-1995 until the plaintiff 
filed suit.  AHPW, Inc. v. FSM, 12 FSM R. 544, 555-56 (Pon. 2004). 
 

When claims of damages for sums the plaintiff owed to third parties on the theory that since 
its business operations were destroyed by the defendant’s conduct, it cannot pay back those 
amounts, would have depended for their repayment on profits that the operation would have 
made but for the defendant’s conduct.  Since future profits are the measure of the business’s 
damages, to allow a separate recovery for these sums would be to permit a double recovery.  
AHPW, Inc. v. FSM, 12 FSM R. 544, 556 (Pon. 2004). 
 

When a statute provides for attorney’s fees to the prevailing party, a plaintiff need not 
receive all of the relief that he seeks in order to be eligible for attorney’s fees so long as he 
prevails on a significant issue.  AHPW, Inc. v. FSM, 13 FSM R. 36, 40 (Pon. 2004). 
 

When improvements were made by a plaintiff for his own benefit to what the trial court ruled 
was his own property, the defendants are not liable for the improvements.  Narruhn v. Aisek, 13 
FSM R. 97, 99 (Chk. S. Ct. App. 2004). 
 

For an emotional distress award there must be a foreseeable physical manifestation of the 
distress.  Narruhn v. Aisek, 13 FSM R. 97, 99 (Chk. S. Ct. App. 2004). 
 

When the acts that comprise the false imprisonment tort are also the acts that constitute the 
civil rights violations, the court will not make a separate award of damages for this tort, since to 
do so would result in a double recovery.  Warren v. Pohnpei State Dep’t of Public Safety, 13 
FSM R. 483, 493 (Pon. 2005). 
 

Generally, statutes authorizing multiple damages are remedial and nonpunitive, particularly 
in anti-trust cases.  Pohnpei v. AHPW, Inc., 14 FSM R. 1, 20 (App. 2006). 
 

The treble damages clause in the FSM Anti-competitive practices statute is remedial and 

not punitive.  The multiple portion of the damages ─ that part in excess of the lost profits the trial 

court determined as actually proven ─ is imposed by a national statute enacted in an area in 

which the national government may legislate.  Since this is not a state law tort case in which 
state law applies and this is a statutory tort created by a national statute, the national, not the 
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state, statute therefore controls.  Pohnpei v. AHPW, Inc., 14 FSM R. 1, 20 (App. 2006). 
 

The trial court should state some reason for trebling damages other than just stating the 
anticompetitive practices statute allows it.  Compelling justification is not needed or required.  
Pohnpei v. AHPW, Inc., 14 FSM R. 1, 21 (App. 2006). 
 

The anticompetitive practices statute itself provides the basis for the plaintiff to recover 
damages together with reasonable attorneys’ fees and the costs of suit.  Pohnpei v. AHPW, 
Inc., 14 FSM R. 1, 21 (App. 2006). 
 

Fifteen years’ worth of "damages" of lost profits is obviously too long for any reasonably 
certain future projections.  Too many unexpected possible variables could occur.  The trial court 
thus did not abuse its discretion by limiting the damage award to four years of lost profits.  
Pohnpei v. AHPW, Inc., 14 FSM R. 1, 24-25 (App. 2006). 
 

The anticompetitive practices statute authorizes treble damages.  AHPW, Inc. v. Pohnpei, 
14 FSM R. 188, 190 (Pon. 2006). 
 

Treble damages were proper when the discretion denoted by the word "may" in the statute 

lies with the injured party and not the court ─ the injured party "may" sue and recover treble 

damages ─ and when Congress’s intent was to give the injured party treble damages if it sues 

and proves its case.  The statute’s context compels this conclusion.  AHPW, Inc. v. Pohnpei, 14 
FSM R. 188, 190-91 (Pon. 2006). 
 

When the plaintiff has a claim de jure that the power conferred (on the court to treble 
damages) should be exercised because it had proved its right to damages under 32 F.S.M.C. 
301 et seq. and when, considering the whole anticompetitive practices statute and its nature 
and object, Congress’s intent was to impose a positive duty to treble damages, not a 
discretionary power to do so, the court will therefore award treble damages.  AHPW, Inc. v. 
Pohnpei, 14 FSM R. 188, 191 (Pon. 2006). 
 

When the defendant’s anticompetitive acts did not just harm the plaintiff’s business, but 
those acts put it out of business, even if treble damages were discretionary, there would be no 
more appropriate a case to exercise the discretion to treble damages than one where the 
anticompetitive acts put the plaintiff out of business.  AHPW, Inc. v. Pohnpei, 14 FSM R. 188, 
191 (Pon. 2006). 
 

Detrimental reliance damages are the actual expenses incurred in reliance on the 
representation and do not include depreciation.  AHPW, Inc. v. Pohnpei, 14 FSM R. 188, 192 
(Pon. 2006). 
 

Damages under the civil rights act generally include only compensatory damages.  Annes v. 
Primo, 14 FSM R. 196, 206 (Pon. 2006). 
 

Wrongful death actions are brought for the exclusive benefit of the deceased’s surviving 
spouse, the children and other next of kin.  When the decedent had no spouse or children, the 
damages are the next of kin’s pecuniary injury.  Lippwe v. Weno Municipality, 14 FSM R. 347, 
353 (Chk. 2006). 
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The prevailing party in civil rights actions under 11 F.S.M.C. 701 is entitled to reasonable 
attorney fees and costs of suit as compensatory damages.  So long as a party has prevailed in 
a civil rights suit as a whole, that party is entitled to fees for all time reasonably spent on the 
matter, including the time spent on pendent state law claims that would not otherwise be 
statutorily entitled to a fee award, if the pendent claims arise out of a common nucleus of 
operative fact as the civil rights claim.  Lippwe v. Weno Municipality, 14 FSM R. 347, 354 (Chk. 
2006). 
 

The prevailing party in civil rights actions under 11 F.S.M.C. 701 is entitled to reasonable 
attorney fees and costs of suit as compensatory damages.  So long as a party has prevailed in 
a civil rights suit as a whole, that party is entitled to fees for all time reasonably spent on the 
matter, including the time spent on pendent state law claims that would not otherwise be 
statutorily entitled to a fee award, if the pendent claims arise out of a common nucleus of 
operative fact as the civil rights claim.  Lippwe v. Weno Municipality, 14 FSM R. 347, 354 (Chk. 
2006). 
 

To obtain damages in a nuisance action, a person pursuing a private cause of action must 
have suffered significant harm.  To maintain a damage action for public nuisance, a person 
must have suffered damage different in kind from that suffered by the general public.  People of 
Rull ex rel. Ruepong v. M/V Kyowa Violet, 14 FSM R. 403, 417 (Yap 2006). 
 

Compensatory damages are compensation to make the victim whole again.  Compensation 
for an injury is not doubled just because the plaintiff has two different causes of action on which 
to base that recovery.  Only the injury itself is compensated.  People of Rull ex rel. Ruepong v. 
M/V Kyowa Violet, 14 FSM R. 403, 418 (Yap 2006). 
 

The plaintiffs must prove their damages to a reasonable certainty.  Once the fact of damage 
is established with reasonable certainty, the amount of damages need only be shown with as 
much certainty as the tort’s nature and the case’s circumstances permit.  In such cases, if it is 
uncertain and speculative whether damages have been incurred, then damages will be denied; 
however, if it is only the amount of the damages that presents the uncertainty, then the court will 
allow recovery so long as there is proof of a reasonable basis from which the amount can be 
approximated or inferred.  People of Rull ex rel. Ruepong v. M/V Kyowa Violet, 14 FSM R. 403, 
418 (Yap 2006). 
 

When there is no evidence in the record of physical injury to the plaintiff or of any physical 
manifestation of emotional distress by the plaintiff, there can be no award of damages for 
mental distress or mental anguish.  People of Rull ex rel. Ruepong v. M/V Kyowa Violet, 14 
FSM R. 403, 418-19 (Yap 2006). 
 

When there was no cultural damage caused by a delay in the transfer of intergenerational 
knowledge of swimming and other water skills, even if it were possible to obtain money 
damages for "cultural" damages, which the court does not so hold, there was no cultural injury 
for which recovery might be sought.  People of Rull ex rel. Ruepong v. M/V Kyowa Violet, 14 
FSM R. 403, 420 (Yap 2006). 
 

Inability to access the inner lagoon for bathing and swimming has an economic effect and 
damages may be awarded for that economic loss.  People of Rull ex rel. Ruepong v. M/V 
Kyowa Violet, 14 FSM R. 403, 420 (Yap 2006). 
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No offset for sums spent on cleanup can be given since the defendants had a duty to 
mitigate their damages and a legal duty imposed by Yap law to respond to the oil spill and clean 
up as much as possible.  The oil spill cleanup protected them from greater liability.  People of 
Rull ex rel. Ruepong v. M/V Kyowa Violet, 14 FSM R. 403, 420 (Yap 2006). 
 

Setoff implies that both the plaintiff and defendant have independent causes of action 
maintainable against the other, while mitigation (of damages) does not involve facts which 
constitute a cause of action in favor of the defendant, but facts that show that the plaintiff is not 
entitled to as large an amount as the plaintiff’s showing would otherwise justify.  People of Rull 
ex rel. Ruepong v. M/V Kyowa Violet, 14 FSM R. 403, 420 (Yap 2006). 
 

Injured parties in maritime tort cases are typically awarded prejudgment interest.  People of 
Rull ex rel. Ruepong v. M/V Kyowa Violet, 14 FSM R. 403, 420 (Yap 2006). 
 

In those few cases in which the court has awarded prejudgment interest when it was not 

provided for by contract or statute, the court has always awarded the legal interest rate ─ 9% 

simple interest.  People of Rull ex rel. Ruepong v. M/V Kyowa Violet, 14 FSM R. 403, 420-21 
(Yap 2006). 
 

The general rule is that when there is no statutory or contractual basis for a request for 
attorney fees, each party will normally bear its own attorney’s fees.  One exception to this rule is 
the private attorney general theory.  A party seeking attorney’s fees under the private attorney 
general theory must demonstrate that it has vindicated a right that benefits a large number of 
people, that the right sought to be enforced required private enforcement, and it must prove that 
the right is of societal importance.  The private attorney general theory applies in the FSM, 
provided that these criteria are strictly met.  People of Rull ex rel. Ruepong v. M/V Kyowa Violet, 
14 FSM R. 403, 421 (Yap 2006). 
 

When a class action has vindicated rights that benefit a large number of people; when these 
rights required private enforcement since the State of Yap was not in the position to vindicate 
the private rights of the people of Rull and Gilman; when, considering Yapese society’s heavy 
reliance on the inner lagoon’s marine resources, the rights enforced were of great societal 
importance; and when Yapese society’s dependence on the resources of the shoreline, inner 
reefs, and mangrove stands is a salient feature of Yap’s social and geographical configuration; 
the use of the private attorney general theory conforms to the Constitution’s Judicial Guidance 
Clause that court decisions are to be consistent with the social and geographical configuration 
of Micronesia.  People of Rull ex rel. Ruepong v. M/V Kyowa Violet, 14 FSM R. 403, 421 (Yap 
2006). 
 

The usual method of determining reasonable attorney’s fees awards is based on the fair 
hourly rate in the locality where the case was tried.  Since any attorney’s fees award must be 
based upon a showing and a judicial finding, that the amount of fees is reasonable, the plaintiffs 
must therefore submit detailed supporting documentation showing the date, the work done, and 
the amount of time spent on each service for which a claim for compensation is made.  People 
of Rull ex rel. Ruepong v. M/V Kyowa Violet, 14 FSM R. 403, 421 (Yap 2006). 
 

Reinstatement to his former position and back pay to the date of his termination to the date 
he is reinstated are remedies are generally available to an employee who has shown wrongful 
discharge.  But the amount awarded in back pay should be reduced to the extent the plaintiff 
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has mitigated his damages by securing other employment.  Reg v. Falan, 14 FSM R. 426, 436-
37 (Yap 2006). 
 

An attorney’s fees award under a private attorney general theory can only be made, if at all, 
at the litigation’s conclusion.  People of Weloy ex rel. Pong v. M/V CEC Ace, 15 FSM R. 151, 
161-62 (Yap 2007). 
 

Civil rights plaintiffs are entitled damages for pain and suffering from a police beating and 
the arrested plaintiff is also entitled to damages for not being advised at the time of his arrest of 
the reason for his arrest, and for the time that he spent in police custody from the time of his 
arrest until his release six hours later.  Hauk v. Emilio, 15 FSM R. 476, 480 (Chk. 2008). 
 

When a plaintiff presents no evidence about any wages lost from being off work for a week, 
or about any cost for the local massage, she is not entitled to those damages.  Hauk v. Emilio, 
15 FSM R. 476, 480 (Chk. 2008). 
 

Reinstatement to his former position and back pay to the date of his termination to the date 
he is reinstated are remedies generally available to an employee who has shown wrongful 
discharge with the amount awarded in back pay reduced to the extent the plaintiff has mitigated 
his damages by securing other employment.  But the court cannot reinstate a terminated 
employee in his former position when he is past the mandatory retirement age.  It can only 
award him back pay for time before his retirement date, and any income through alternative 
employment that was received for employment after he would have had to retire from his Public 
Service System employment will not be used to reduce the back pay award.  Kimeuo v. Simina, 
15 FSM R. 664, 666 (Chk. 2008). 
 

When no evidence was introduced at trial of how much, if any, unused annual leave the 
plaintiff had accrued before he was wrongfully terminated, the court cannot make an award for 
unused accrued annual leave.  Kimeuo v. Simina, 15 FSM R. 664, 667 (Chk. 2008). 
 

In order to be eligible to be paid sick leave, an employee must be ill.  The employee will not 
be paid sick leave when he was not sick.  When a plaintiff was not sick when he was wrongfully 
terminated, he is not entitled to any sick leave.  Kimeuo v. Simina, 15 FSM R. 664, 667 (Chk. 
2008). 

The law does not permit an injured party to recover double for the same damage.  

Compensatory damages are just that ─ compensation to make the victim whole again.  M/V 

Kyowa Violet v. People of Rull ex rel. Mafel, 16 FSM R. 49, 62 (App. 2008). 
 

Compensation for an injury is not doubled simply because the plaintiff has two different 
causes of action on which to base that recovery.  Only the injury itself is compensated.  
However, if the specific damages in question are properly a component of the total damages 
resulting from negligence, then they be recovered from the tortfeasor, as a tortfeasor is 
responsible for all damages flowing from his actions.  M/V Kyowa Violet v. People of Rull ex rel. 
Mafel, 16 FSM R. 49, 63 (App. 2008). 
 

When the class plaintiffs successfully pursued two separate causes of action arising from 
the same incident, negligence and nuisance, and were awarded compensatory damages, 
including damages for the physical damage to the reef and marine area as well as their loss of 
use of this resource, their purported discomfort and annoyance does not generate an additional, 
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separate award of damages since the compensatory damages that were awarded, which flowed 
from the negligence claim, addressed the loss related to the use of property including any 
discomfort or annoyance that may have been experienced.  Any additional award of damages 
for their nuisance claim would have resulted in a double recovery.  M/V Kyowa Violet v. People 
of Rull ex rel. Mafel, 16 FSM R. 49, 63 (App. 2008). 
 

The private attorney-general doctrine makes no distinction in the award of attorney’s fees 
based upon the overall amount of damages that are awarded, nor does it differentiate between 
an award of monetary damages from injunctive relief.  Attorney’s fees not otherwise awardable, 
may be awarded under the private attorney general doctrine only when the lawsuit has met 
certain requirements, including vindicating rights that benefit a large number of people, when 
the private parties were required to file suit to enforce those rights because a government 
authority was unable to do so, and when the rights enforced are of great social importance.  M/V 
Kyowa Violet v. People of Rull ex rel. Mafel, 16 FSM R. 49, 65 (App. 2008). 
 

When private citizens are pursuing purely civil claims ─ the tort of negligence ─ against 

other private citizens and the Yap government could not have undertaken any action to 
vindicate the plaintiffs’ rights pursued, an award of attorney’s fees under the private attorney-
general doctrine is erroneous.  It is thus an abuse of discretion for the trial court to award 
attorney’s fees and costs under the private attorney-general doctrine in a case in which the 
government could not have taken any action to vindicate the rights of the people affected.  M/V 
Kyowa Violet v. People of Rull ex rel. Mafel, 16 FSM R. 49, 65 (App. 2008). 
 

The private attorney general theory permits government reimbursement of a party’s attorney 
fees when it must hire its own attorney to enforce a right shared by a large number of people, 
when it is in the public interest.  The theory recognizes that the government does not always 
adequately protect the rights of citizens, and that people who successfully defend the rights of 
the public at their own cost deserve to have their attorney fees paid for, as if they had been 
provided the services of a "private attorney general."  M/V Kyowa Violet v. People of Rull ex rel. 
Mafel, 16 FSM R. 49, 65 (App. 2008). 
 

When the plaintiff’s testimony on the element of damages is speculative, conclusory, and 
lacking in foundation, the plaintiff did not meet his burden of proof on the issue of damages and 
a judgment in the defendant’s favor is therefore appropriate.  Jano v. Fujita, 16 FSM R. 323, 328 
(Pon. 2009). 
 

When a person is unlawfully detained against his will, a civil wrong is committed for which 
he may seek redress.  Such a claim is separate and distinct from a civil rights claim, but, at the 
same time, such a claim may serve as a basis for deprivation of liberty under the FSM civil 
rights statute.  The relevant concern in this regard is that damages should not be awarded for 
both claims, since to do so would be to permit a double recovery.  FSM v. Koshin 31, 16 FSM R. 
350, 355 (Pon. 2009). 
 

The FSM is liable to a ship captain for the wrongful retention of his passport, and hence the 
wrongful detention of the captain himself, for the period that the captain was required to remain 
in Pohnpei after he had requested the release of his passport.  While damages in such a case 
can be difficult to quantify, an award of damages in the amount of $120 per day is appropriate.  
FSM v. Koshin 31, 16 FSM R. 350, 355 (Pon. 2009). 

A ship captain will be awarded his attorney’s fees and costs incurred in successfully 



TORTS ─ DAMAGES 

 

58 

bringing his counterclaim for civil rights violation and may submit his affidavit in support of his 
claim for fees and costs, which should meet the specificity standard.  FSM v. Koshin 31, 16 
FSM R. 350, 355 (Pon. 2009). 
 

An employee is herself jointly and severally liable with her employers for the checks she 
converted by cashing them while she was their employee because, under the doctrine of 
respondeat superior, an agent’s act within the scope of his or her agency is the act of the 
principal, and the result is that both the principal and the agent are jointly and severally liable to 
the person injured by the wrongful act.  Individual Assurance Co. v. Iriarte, 16 FSM R. 423, 438 
(Pon. 2009). 
 

Damages for an insurer’s claim for breach of fiduciary duty are the same as those for its 
contract claim, since the breach of fiduciary duty claim is also based on the breach of the 
agency contracts that the insurer had with its agents.  Individual Assurance Co. v. Iriarte, 16 
FSM R. 423, 446 (Pon. 2009). 
 

Both principal and agent are jointly and severally liable for the torts that the agent commits 
in the course and scope of the work performed for the principal.  Individual Assurance Co. v. 
Iriarte, 16 FSM R. 423, 446 (Pon. 2009). 
 

When there is no way of determining what portion of an amount deposited into a bank 
account was also converted by another defendant and since the plaintiff has the burden of 
proof, that other defendant will receive the benefit of the doubt created by this question and will 
not be held liable for the deposited sums.  Individual Assurance Co. v. Iriarte, 16 FSM R. 423, 
447 (Pon. 2009). 
 

One whose property is converted is entitled to recover interest at the legal rate from the 
time the property is converted.  Individual Assurance Co. v. Iriarte, 16 FSM R. 423, 448 (Pon. 
2009). 
 

There is no property right that is recognized by the law of the FSM as "damages."  
Damages is a legal term of art that refers generally to a remedy which may be granted by the 
court to a party in a civil action.  Ehsa v. Kinkatsukyo, 16 FSM R. 450, 456 (Pon. 2009). 
 

A private party cannot seek an award under a private attorney general theory when it is 
suing for purely civil claims involving money damages that only vindicate the rights of just one 
plaintiff.  FSM v. GMP Hawaii, Inc., 16 FSM R. 601, 606 (Pon. 2009). 
 

Back pay compensatory damages are the measure of compensatory damages for wrongful 
discharge.  Compensation for an injury is not doubled just because the plaintiff has two different 
causes of action on which to base that recovery because only the injury itself is compensated.  
Sandy v. Mori, 17 FSM R. 92, 95-96 (Chk. 2010). 
 

From awards of back pay damages the employer must deduct the applicable wage and 
salary taxes and social security taxes, which must then be remitted to the appropriate tax 
authorities.  Sandy v. Mori, 17 FSM R. 92, 96 (Chk. 2010). 
 

When a plaintiff did not submit any evidence about his damages and therefore could not 
have proven damages, his negligence claim fails.  Nakamura v. FSM Telecomm. Corp., 17 FSM 
R. 119, 123 (Chk. 2010). 
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A plaintiff must prove his damages to a reasonable certainty.  Once damage is factually 

established to a legal reasonable certainty, the amount of damages need only be shown with as 
much certainty as the tort’s nature and the case’s circumstances permit.  Higgins v. Kolonia 
Town, 17 FSM R. 254, 261 (Pon. 2010). 
 

Compensatory damages aim to make the victim whole again.  Higgins v. Kolonia Town, 17 
FSM R. 254, 261 (Pon. 2010). 
 

When there is no direct evidence of the amount of damages sustained, the court must 
assess an appropriate level of compensatory damages for that injury.  Higgins v. Kolonia Town, 
17 FSM R. 254, 261 (Pon. 2010). 
 

In awarding compensatory damages, a court may consider past and future lost wages, 
medical expenses, and a plaintiff’s pain and suffering.  Higgins v. Kolonia Town, 17 FSM R. 
254, 261 (Pon. 2010). 
 

Permanent injuries are analyzed by the level of impairment the injury has caused to the 
whole person.  When an injury’s effect continues over time, earnings impairment will have two 
components:  the loss sustained from the time of injury until time of trial, designated "loss of 
time" or lost wages, and the prospective loss that plaintiff will experience after trial due to the 
injury’s on-going impact.  The plaintiff has the burden of proof with respect to impairment, which 
must be demonstrated with a reasonable degree of certainty; however, proof of impairment of 
earning capacity does not require the specificity necessary to establish lost prospective wages.  
Higgins v. Kolonia Town, 17 FSM R. 254, 261 (Pon. 2010). 
 

Since, absent a showing of impairment, FSM law is currently silent as to how a court is to 
define and determine whether an injury is permanent, the court may consider decisions and 
reasoning of United States courts and other jurisdictions in arriving at its own decisions.  Higgins 
v. Kolonia Town, 17 FSM R. 254, 261 (Pon. 2010). 
 

An injured plaintiff is entitled to be reimbursed for any lost-wages he might have reasonably 
been able to earn had the injury not occurred, that is, as a whole person.  To justify 
reimbursement, a plaintiff must also show that he was unable, because of the injury, to acquire 
the monies sought as compensatory damages.  When he was physically able to perform light 
duty work for his employer six months after the injury, at a minimum, he is entitled to receive the 
wages he could have earned during his months of incapacity.  Higgins v. Kolonia Town, 17 FSM 
R. 254, 262 (Pon. 2010). 
 

When, once the plaintiff was physically able to work he did not inform his employer of his 
ability because his assailant remained employed there in a position of authority and he was 
afraid of being harmed again by his assailant who still would have been in close physical 
proximity to his victim and when Kolonia Town stopped paying his salary without any notice to 
him, the plaintiff’s fear of returning to work was reasonable, and therefore, finds he is entitled to 
receive his back wages for the 36 weeks he was not paid his salary before returning to his job.  
Higgins v. Kolonia Town, 17 FSM R. 254, 262 (Pon. 2010). 
 

When the majority of the plaintiff’s weakness and inabilities arose from the atrophy of his 
muscles through their disuse; when at the time of the trial, he was employed and earning a 
higher wage than before; and when there was no persuasive evidence about the permanence of 
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his injuries or the loss of function, range of motion or strength in his extremities, and despite the 
absence of professional physical therapy treatment on Pohnpei, the court is unable to determine 
a permanent damage award.  Higgins v. Kolonia Town, 17 FSM R. 254, 262 (Pon. 2010). 
 

When the court has received no persuasive evidence that the care provided to the plaintiff 
at the Pohnpei State Hospital was negligent or harmful, or that the care provided in the 
Philippines was unique or necessary to making him whole or that the Pohnpei State Hospital is 
not adequately equipped and staffed to provide a sufficient standard of care to safely and 
properly remove the metal plate, the court is unable to find that a return to the Philippines is a 
reasonable expense necessary to making the plaintiff whole and include this expense in the 
damage award, but he is entitled to be reimbursed for the costs he incurred traveling to the 
Philippines and having the metal plate installed in his leg.  Higgins v. Kolonia Town, 17 FSM R. 
254, 262-63 (Pon. 2010). 
 

In a civil rights action, the court may award costs and reasonable attorney’s fees to the 
prevailing party when a review of the relevant case law and the statute’s permissive language 
indicate that such an award is merited.  Higgins v. Kolonia Town, 17 FSM R. 254, 263 (Pon. 
2010). 
 

A trial court may award damages only for successful claims.  Carlos Etscheit Soap Co. v. 
McVey, 17 FSM R. 427, 437 (App. 2011). 
 

Under detrimental reliance, damages are the actual expenses incurred in reliance on the 
representation.  Chuuk v. Actouka Executive Ins. Underwriters, 18 FSM R. 111, 120 (App. 
2011). 
 

Injured parties in maritime tort cases are typically awarded prejudgment interest.  People of 
Gilman ex rel. Tamagken v. Woodman Easternline Sdn. Bhd., 18 FSM R. 165, 175 (Yap 2012). 
 

While the FSM statute, 6 F.S.M.C. 1401, by its terms, applies solely to judgments from the 
date of entry, the court has judicially adopted 9% simple interest per annum as the legal interest 
rate to be applied when prejudgment interest is awarded and the interest rate has not been 
otherwise designated by statute or contract.  People of Gilman ex rel. Tamagken v. Woodman 
Easternline Sdn. Bhd., 18 FSM R. 165, 176 (Yap 2012). 
 

It is error for a trial court to award $25,000 in compensatory damages without making any 
findings about actual damage or providing any reasoning on how it reached that figure or what 
evidence it relied on.  Phillip v. Moses, 18 FSM R. 247, 251 (Chk. S. Ct. App. 2012). 
 

Courts often apportion liability on the party best able to prevent the loss.  Iriarte v. Individual 
Assurance Co., 18 FSM R. 340, 359 (App. 2012). 
 

Once the insurer ratified its agents’ unauthorized agreements with its eligible policy-holders, 
it was barred from recovering any of that money from others because that would be a double 
recovery since the insurer had already "recovered" those funds from its policy-holders.  Plaintiffs 
are not permitted a double recovery.  Iriarte v. Individual Assurance Co., 18 FSM R. 340, 360 
(App. 2012). 
 

An insurer did not ratify its agents’ check-cashing agreements with a business by giving the 
business credit for its agents’ cash advances to its eligible policy-holders.  It merely recognized 
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that it was not entitled to double recovery.  Iriarte v. Individual Assurance Co., 18 FSM R. 340, 
360 (App. 2012). 
 

The court will not award the plaintiff the land’s rental value as well as its sale price when 
there was no evidence before the court that the plaintiff would have or would have been able to 
rent that land to someone else if the defendant was not occupying it because to recover both 
the sale price and the rental value would be a double recovery.  Double recovery is not 
permissible.  Killion v. Nero, 18 FSM R. 381, 387 (Chk. S. Ct. Tr. 2012). 
 

Land does not "earn" interest.  It may increase or appreciate in value, in which case, the 
current fair market value includes the increase or appreciation.  Killion v. Nero, 18 FSM R. 381, 
387 (Chk. S. Ct. Tr. 2012). 
 

An essential element of any tort is damages.  Alexander v. Pohnpei, 18 FSM R. 392, 400 
(Pon. 2012). 
 

When no evidence of special or particular damages was introduced at trial, the court can 
rely on previous case law to assess damages for the wrongful arrest and detention.  Alexander 
v. Pohnpei, 18 FSM R. 392, 401 (Pon. 2012). 
 

When, regardless of the number of grounds on which the plaintiff’s arrest was illegal, it was 
still only one illegal arrest, the court will make one damage award of $500 for the illegal arrest.  
Alexander v. Pohnpei, 18 FSM R. 392, 401 (Pon. 2012). 
 

In a civil rights case, a prevailing plaintiff is entitled to an award of costs and reasonable 
attorney’s fees as part of compensatory damages.  Alexander v. Pohnpei, 18 FSM R. 392, 401 
(Pon. 2012). 
 

The FSM civil rights statute’s purpose is to allow a civil rights litigant to employ reasonably 
competent counsel to pursue civil rights litigation without cost to herself, particularly when the 
damages are small or uncertain and would not otherwise induce an attorney to pursue the 
matter.  Alexander v. Pohnpei, 18 FSM R. 392, 401 (Pon. 2012). 
 

One whose property is converted is entitled to interest at the legal rate from the time of 
conversion.  Ihara v. Vitt, 18 FSM R. 516, 531 (Pon. 2013). 

When damages are calculated based on figures in statements made during closing 
argument, those damage amounts are not supported by evidence properly before the trial court, 
and, as such, any judgment based on them would be vacated and the court cannot take the 
"judicial notice" of the plaintiffs’ requested figures.  William v. Kosrae State Hosp., 18 FSM R. 
575, 582-83 (Kos. 2013). 
 

The court cannot award any damages for someone who is no longer a party and for whom 
no one has been substituted, even if the damages were adequately proven and could be 
determined with satisfactory certainty.  William v. Kosrae State Hosp., 18 FSM R. 575, 583 
(Kos. 2013). 
 

Determination of damages is an essential element of the plaintiffs’ causes of action.  Trial is 
the time for plaintiffs to present evidence about the amount of their damages since, in civil 
cases, the plaintiff has the burden of proving at trial each element of the plaintiff’s cause of 
action by a preponderance of the evidence, and if the plaintiff fails to do so, judgment will be 
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entered against the plaintiff.  William v. Kosrae State Hosp., 18 FSM R. 575, 583 (Kos. 2013). 
 

When a plaintiff does not submit any evidence about his damages and therefore cannot 
prove damages, the plaintiff’s negligence claim fails.  William v. Kosrae State Hosp., 18 FSM R. 
575, 583 (Kos. 2013). 
 

Since the Federated States of Micronesia has waived its sovereign immunity only to the 
extent of the first $20,000 in damages, when a plaintiff’s actual damages exceed that amount, 
judgment shall be entered in her favor for $20,000.  Lee v. FSM, 19 FSM R. 80, 83, 86 (Pon. 
2013). 
 

The general rule is that the uninjured spouse who loses income when he or she provides 
nursing care or maid service for the injured spouse is not entitled to recover damages equal to 
his or her lost income as part of a loss-of-consortium claim.  Instead the damages are 
recoverable by the injured spouse and the measure of damages for nursing services supplied 
by a relative who leaves his or her employment to render such services is not the amount of lost 
earnings but rather is the reasonable value of the nursing services supplied.  Lee v. FSM, 19 
FSM R. 80, 84 (Pon. 2013). 
 

A tortfeasor who caused an automobile accident would expect to pay the market rate for the 
care provided to the injured party, not the wages of a stockbroker.  Thus, if there is to be 
recovery of lost income, it cannot be part of the uninjured spouse’s claim for loss of consortium 
because a loss-of-consortium claim is not based on economic damages.  Lee v. FSM, 19 FSM 
R. 80, 84 (Pon. 2013). 
 

The uninjured spouse’s loss-of-consortium claim is based upon the loss of services 
provided by the injured spouse before his or her injury.  The uninjured spouse’s income from his 
own employment is not a service that the injured spouse once provided.  Thus, any recovery of 
damages for care provided to an injured spouse must be part of the injured spouse’s claim.  Lee 
v. FSM, 19 FSM R. 80, 84 (Pon. 2013). 
 

The uninjured spouse’s lost income or the nursing or maid services performed by the 
uninjured spouse, even when calculated at the reasonable maid or nursing services rate, are 
not part of the uninjured spouse’s loss-of-consortium claim but are rather a measure of the 
injured spouse’s damages.  Lee v. FSM, 19 FSM R. 80, 84 (Pon. 2013). 
 

While the better view may be that the dollar value in the judgment reflect the amount the 
Japanese yen is valued at on the day the court enters judgment because that is the only way 
the plaintiff would receive the Japanese yen amount equal to the yen she spent on necessary 
medical bills and other services, the court will not decide this issue when the plaintiff’s damages 
total between $28,454.13 and $30,310.37 depending on the conversion date, and the FSM has 
waived its sovereign immunity only to the extent of the first $20,000 in damages so only a 
$20,000 judgment can be entered.  Lee v. FSM, 19 FSM R. 80, 85-86 (Pon. 2013). 
 

Damages for an automobile that was imported from Japan into Yap and destroyed on Yap, 
where the U.S. dollar is the medium of exchange and where the vehicle was valued in U.S. 
dollars when it was imported, will be computed in U.S. dollars, not Japanese yen.  Lee v. FSM, 
19 FSM R. 80, 86 (Pon. 2013). 
 

When the defendants are liable for trespass, but the plaintiff failed to present any evidence 
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of damages at trial, the plaintiff is entitled to nominal damages only, which will be set at one 
dollar.  Harden v. Inek, 19 FSM R. 244, 252 (Pon. 2014). 
 

When the plaintiffs made two claims in their complaint ─ trespass and due process violation 

─ and sought damages for both, but the trial court did not calculate any damages, neither claim 

has been fully adjudicated and therefore neither claim could be granted partial final judgment 
status under Rule 54(b).  Andrew v. Heirs of Seymour, 19 FSM R. 331, 338 (App. 2014). 
 

Actual damages are an amount to compensate for a proven injury or loss; damages that 
repay actual losses and are also termed compensatory damages, or tangible damages, or real 
damages.  Carlos Etscheit Soap Co. v. McVey, 19 FSM R. 374, 377 (Pon. 2014). 
 

An issue that is not part of the trial mandated by the appellate court and that may not be 
appropriate for trial since there may not be disputed material facts, might be resolved by a 
summary adjudication without the need of a trial so, rather than delay the mandated trial further, 
the court will separate the issue from the civil rights damages trial.  Carlos Etscheit Soap Co. v. 
McVey, 19 FSM R. 374, 379 (Pon. 2014). 
 

Reinstatement to his former position and back pay from the date of termination to the date 
of reinstatement are remedies generally available to an employee who has shown wrongful 
discharge.  However, the amount of back pay must be reduced to the extent that the plaintiff has 
mitigated his damages by securing other employment.  Manuel v. FSM, 19 FSM R. 382, 391-92 
(Pon. 2014). 
 

Damages in defamation cases generally consider whether the allegedly defamatory 
statement: exposes the plaintiff to (public) hatred, contempt, ridicule or obloquy (shame or 
disgrace); causes people to shun or avoid the plaintiff; or has a tendency to injure the plaintiff in 
his occupation or adversely affect the plaintiff’s trade or business.  Zacchini v. Hainrick, 19 FSM 
R. 403, 414 (Pon. 2014). 
 

Damages for defamation are divided into three categories, 1) punitive damages or 
exemplary damages, where actual malice or recklessness is shown; 2) special damages such 
as the loss of business which are recoverable only on proof of loss of specific economic 
benefits; and 3) general damages which follow inevitably from the defamatory imputation.  
General damages can include loss of reputation, shame, mortification, and hurt feelings.  
Zacchini v. Hainrick, 19 FSM R. 403, 414 (Pon. 2014). 
 

Speculative injury is not enough, with regard to special injury, it must be demonstrably 
shown.  Zacchini v. Hainrick, 19 FSM R. 403, 415 (Pon. 2014). 
 

One whose property is converted is entitled to interest at the legal rate from the time of 
conversion.  FSM v. Muty, 19 FSM R. 453, 462 (Chk. 2014). 
 

Generally, statutes authorizing multiple damages are remedial and nonpunitive, particularly 
in anti-trust cases.  FSM v. Muty, 19 FSM R. 453, 462 n.4 (Chk. 2014). 
 

A false imprisonment claim is separate and distinct from a civil rights claim, but, at the same 
time, it may serve as a basis for deprivation of liberty under the FSM civil rights statute.  The 
relevant concern in this regard is that damages should not be awarded for both claims, since to 
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do so would be to permit a double recovery.  Kon v. Chuuk, 19 FSM R. 463, 466-67 (Chk. 
2014). 
 

Valuing the loss of a person’s liberty interest because he was subjected to the cruel and 
unusual punishment of being forced to remain in jail for 161 days after his sentence had ended, 
is, like trying to calculate damages for pain and suffering, difficult because no fixed rules exist to 
aid in that determination, which lies in the court’s sole discretion.  Kon v. Chuuk, 19 FSM R. 
463, 467 (Chk. 2014). 
 

Whether cumulative statutory penalties are permissible is properly determined by seeking 
out the legislative intent as expressed in the statute’s language.  FSM v. Kuo Rong 113, 20 FSM 
R. 27, 31 (Yap 2015). 

A statute imposing a penalty is to be strictly construed against the government and in favor 
of one against whom penalties are sought to be imposed.  FSM v. Kuo Rong 113, 20 FSM R. 
27, 31 (Yap 2015). 
 

When a penalty provision’s statutory language is ambiguous, this ambiguity should be 
resolved against punishing the same action under two different statutes.  FSM v. Kuo Rong 113, 
20 FSM R. 27, 31 (Yap 2015). 
 

Clear legislative intent for cumulative penalties can be indicated by provisions providing for 
separate penalties for each day of a violation, as found section 901(2) of the Marine Resources 
Act, or where a separate penalty is expressly imposed for each violation.  FSM v. Kuo Rong 
113, 20 FSM R. 27, 31 (Yap 2015). 
 

Read in proper context, 24 F.S.M.C. 611(1)(b) and (c) are aimed at similar types of 
wrongdoing and uphold a public interest of the same nature.  Thus, a vessel’s failure to maintain 
its transponder in good working order, and its consequent failure to ensure transmission of 
required information from the transponder, is a solitary act that caused only one injury and 
therefore 24 F.S.M.C. 611(5) should not be construed to authorize cumulative penalties.  FSM 
v. Kuo Rong 113, 20 FSM R. 27, 32 (Yap 2015). 
 

Since Subsection (1) allows NORMA to require that operators perform an integrated act 
which, when completed in its entirety, ensures transmission of required information from a 
vessel’s transponder and this is reflected in the use of the word "and" between 24 F.S.M.C. 
611(1)(b) and (c); since the failure to perform any one part of the integrated act required under 
subsection 611(1) is sufficient to frustrate entirely the purpose of the subsection; and since a 
failure to perform multiple component parts of the act required under the subsection is no more 
frustrating to the statute’s purpose than failure to perform only one part, the court will, in the 
absence of clear legislative intent to impose cumulative penalties, construe 24 F.S.M.C. 611(5) 
to impose only a single penalty for the failure to comply with the integrated requirements 
imposed on them under 24 F.S.M.C. 611(1).  FSM v. Kuo Rong 113, 20 FSM R. 27, 33 (Yap 
2015). 
 

The usual remedy for trespass to land (and when applicable nuisance and negligence 
claims are based on similar facts) is either a judgment for an amount equal to the diminution in 
the land’s value or a judgment for an amount that would be needed to restore the land to its 
previous condition, whichever is the lesser amount.  To award both would constitute an 
impermissible double recovery.  Pohnpei v. M/V Ping Da 7, 20 FSM R. 75, 78-79 (Pon. 2015). 
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To grant a judgment against the state government for funds that the national government 
admits that it still holds and is willing to pay would permit double recovery.  Eot Municipality v. 
Elimo, 20 FSM R. 482, 489 n.2 (Chk. 2016). 
 

When, under prior precedent and the law of the case doctrine, the state government is 
immune from an interest award as a part of a judgment against the state unless the state has 
expressly consented to the imposition of interest and when the state government has not 
expressly consented, by statute or by contract, to the imposition of interest for claims or for a 
conversion claim, no interest will be permitted.  Eot Municipality v. Elimo, 20 FSM R. 482, 489 
(Chk. 2016). 
 

To grant a judgment against the state government for funds that the national government 
admits that it still holds and is willing to pay would permit double recovery.  Onanu Municipality 
v. Elimo, 20 FSM R. 535, 540 n.4 (Chk. 2016). 
 

When a defendant is found negligent, the remedy is money damages, but if irreparable 
future harm is threatened, a court, by injunction, may also act to prevent future damage.  Alik v. 
Heirs of Alik, 21 FSM R. 606, 620 & n.6 (App. 2018). 
 

While it may be uncontested that the value of a reef on the main island of Yap is $600 per 
square meter, the court cannot presume, without evidence, that $600 a square meter is an 
accurate value for any particular Yap outer island reef, especially where on the outer island 
there may be more reef and fewer people who have the right to rely on or depend on the reef’s 
resources.  People of Sorol ex rel. Marpa v. M/Y Truk Master, 22 FSM R. 14, 22 (Yap 2018). 

An appropriate measure of damages for a damaged coral reef may be the cost of 
restoration without grossly disproportionate expense.  Or if the cost of restoration would not be 
an appropriate measure because it would entail a grossly disproportionate expense, damages 
could be measured by the economic value of the marine resources lost or diminished by the 
reef damage.  People of Sorol ex rel. Marpa v. M/Y Truk Master, 22 FSM R. 14, 22 (Yap 2018). 
 

When considering loss of enjoyment of life, the court takes into account the plaintiff’s 
change of lifestyle.  Luzama v. Mai Xong, Inc., 22 FSM R. 23, 30 (Pon. 2018). 
 

When the employer paid the employee’s salary during the time he was attempting to 
recover from his workplace injury, even after his discharge from the hospital, until the 
termination of his employment, and when the employer also paid his medical bills, damages for 
lost wages during that time and for his medical bills is inappropriate.  Luzama v. Mai Xong, Inc., 
22 FSM R. 23, 30 n.1 (Pon. 2018). 
 

Since Pohnpei is a mixed subsistence and cash economy, people rely on a person’s 
employability to bring in the cash necessary to help support himself and his family in addition to 
the farm and fish products which he could produce through farming on his lands and fishing.  
Thus, a workplace injury, may greatly impair both the person’s employability and his ability to 
provide from farming and fishing.  Luzama v. Mai Xong, Inc., 22 FSM R. 23, 30 (Pon. 2018). 
 

When an employer is liable to an employee for a workplace injury permanently disabling the 
employee, the court must in all fairness determine a reasonable time frame to aid in calculating 
the amount of lost wages damages to award the plaintiff.  Wages up to age sixty is a reasonable 
time frame.  Luzama v. Mai Xong, Inc., 22 FSM R. 23, 30 (Pon. 2018). 
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Unlike other forms of trespass, trespass to chattels requires some actual damage to the 
chattel before the action can be maintained, and nominal damages will not be awarded, so that 
in the absence of any actual damage the action will not lie.  Robert v. Chuuk Public Utility Corp., 
22 FSM R. 150, 154 (Chk. 2019). 
 

Generally, "business destruction" cannot be a separate cause of action, but if the plaintiff 
can claim lost personal income that she derived from the business, it may be a measure of 
damages.  Robert v. Chuuk Public Utility Corp., 22 FSM R. 150, 157 (Chk. 2019). 
 

Damages for waste are normally the difference in value of the property before and after the 
act of waste.  Since the damages for waste committed are usually measured by the injury 
actually sustained, if the value of the premises has been improved by the acts complained of, 
the complainants will only recover nominal damages, if any, at law.  Hartman v. Henry, 22 FSM 
R. 292, 297 (Pon. 2019). 
 

Proof of diminution in value of property can be made by introducing the cost of repairs, and 
when the cost of repairs is submitted as evidence, the fact that repairs were not ultimately made 
does not prevent the property owner from securing recovery based on those estimated costs.  
Hartman v. Henry, 22 FSM R. 292, 297 (Pon. 2019). 
 

The allowance of damages is to award just compensation without enrichment.  There is thus 
no universal test for determining the value of property injured or destroyed.  The mode and 
amount of proof must be adapted to the facts of each case.  Hartman v. Henry, 22 FSM R. 292, 
297 (Pon. 2019). 
 

When the lessee did not have the obligation to restore the property to its original state, 
damages are recoverable only for the former lessee’s acts which rendered the property unsafe 
and require remediation in order to make the lessor whole.  Hartman v. Henry, 22 FSM R. 292, 
298 (Pon. 2019). 
 

When the lease did not require the lessee, at the lease’s termination, to remove the 
structures and foundations, the lessor’s requested damages will be reduced because the lessee 
should not have to pay for the removal of slabs and foundations that remain on the property.  
Hartman v. Henry, 22 FSM R. 292, 298 (Pon. 2019). 

Damages for permissive waste is not recoverable, including any damages related to 
clearing trees and brushes or cutting and removing.  Hartman v. Henry, 22 FSM R. 292, 298 
(Pon. 2019). 
 

When a bridge that was constructed on the property was, under the lease, a permissible 
structure that improved the property’s value, the former lessee is not liable for its removal.  
Hartman v. Henry, 22 FSM R. 292, 298 (Pon. 2019). 
 

Damages will be awarded for certain potentially dangerous materials including cut pipes, 
wires, rebar, certain other items left protruding from the ground and property that were a safety 
hazard and should have been removed because it resulted in the diminution of the properties’ 
value.  Hartman v. Henry, 22 FSM R. 292, 299 (Pon. 2019). 
 

The measure of damages for conversion is the property’s market value at the time and 
place of conversion plus the legal rate of interest from the date of the conversion.  Fishy 
Choppers, Inc. v. M/V Marita 88, 22 FSM R. 305, 315 (Pon. 2019). 
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A conversion is complete when the defendant takes, detains, or disposes of the chattel.  At 

that point, the plaintiff acquires the right to enforce a sale, and recover the property’s full value.  
The defendant cannot undo his wrong by forcing the goods back upon their owner, either as a 
bar to the action, or in mitigation of damages.  Fishy Choppers, Inc. v. M/V Marita 88, 22 FSM 
R. 305, 315 (Pon. 2019). 
 

Regardless of how accurate a May 9, 2019 appraisal was, it cannot be used to establish 
conversion damages where no evidence relates that appraised value to the chattels’ value eight 
to ten months earlier when the chattels were allegedly converted.  Fishy Choppers, Inc. v. M/V 
Marita 88, 22 FSM R. 305, 315 (Pon. 2019). 
 

Even if the conversion occurs in good faith, the plaintiff may nonetheless recover damages 
beyond the converted property’s fair market value.  Thus, damages for lost profits are allowed 
when, either from the article’s nature or the case’s peculiar circumstances, they might be 
reasonably supposed to follow from the conversion, even though this recovery of lost profits is 
above and beyond the chattels’ market value.  Fishy Choppers, Inc. v. M/V Marita 88, 22 FSM 
R. 305, 315 (Pon. 2019). 
 

The general rule is that compensation for lost profits may be recovered in an action for 
conversion, when the loss is the proximate result of the defendant’s act and the loss can be 
shown with reasonable certainty.  Thus, although the usual measure for conversion damages is 
the property’s value at the time and place of conversion, plus interest, and lost profits may also 
be recovered if they may reasonably be expected to follow from the conversion.  Fishy 
Choppers, Inc. v. M/V Marita 88, 22 FSM R. 305, 315 (Pon. 2019). 
 

Lost profit damages can be awarded for conversion when the plaintiff shows that, but for the 
conversion, a profit would have been realized from the items converted and shows the extent 
thereof with reasonable certainty.  Fishy Choppers, Inc. v. M/V Marita 88, 22 FSM R. 305, 315 
(Pon. 2019). 
 

Awards for lost business profits are appropriate damages in a conversion case when proved 
with reasonable certainty.  Fishy Choppers, Inc. v. M/V Marita 88, 22 FSM R. 305, 315-16 (Pon. 
2019). 
 

It would be improper to allow lost business profit damages in every case involving 
conversion.  The damages would only be proper when the person whose property has been 
converted shows that the conversion has resulted in lost business profits and shows with 
reasonable certainty the amount of these lost profits.  Lost profits is the proper measure of 
damages, as opposed to lost gross receipts, and this damages amount need only be shown 
with as much certainty as the tort’s nature and the case’s circumstances permit.  Fishy 
Choppers, Inc. v. M/V Marita 88, 22 FSM R. 305, 316 (Pon. 2019). 
 

Recovery for lost rental income may be limited in time until when the plaintiff could have 
obtained a replacement for his rental business since, if a plaintiff could have avoided the loss by 
purchasing a substitute item, profits from that point on are not the measure of the plaintiff’s 
recovery even if profits were in fact lost.  Fishy Choppers, Inc. v. M/V Marita 88, 22 FSM R. 305, 
316 (Pon. 2019). 

Conversion, when committed on navigable waters, is a maritime tort that creates a maritime 
lien.  The measure of damages in a maritime conversion is the property’s market value at the 
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time and place of its conversion plus the legal rate of interest from that date, and to these 
damages, the plaintiff’s lost profits can be added when that loss can reasonably be expected to 
follow from the conversion, or is the proximate result of the defendant’s conversion, and when 
the amount of that loss can be shown with reasonable certainty.  Fishy Choppers, Inc. v. M/V 
Marita 88, 22 FSM R. 305, 316 (Pon. 2019). 
 

A "personal injury" is any harm caused to a person, such as a broken bone, a cut, or a 
bruise; bodily injury or any invasion of a personal right, including mental suffering and false 
imprisonment.  This does not describe claimed damages that are all monetary losses.  Panuelo 
v. Sigrah, 22 FSM R. 341, 358 n.8 (Pon. 2019). 
 

In awarding compensatory damages, a court may consider past and future lost wages, 
medical expenses, and a plaintiff’s pain and suffering.  Pelep v. Lapaii, 22 FSM R. 482, 488 
(Pon. 2020). 
 

A plaintiff, who has proved that the defendant committed battery, is entitled to an award of 
compensatory damages when he has lost wages and his future ability to earn income is 
impaired because of the battery.  The plaintiff is allowed to recover damages for loss of his 
capacity to earn wages even if he was unemployed at the time of the injuries, and therefore 
unable to prove actual lost wages or if the plaintiff was rendering gratuitous services without 
compensation when injured.  Pelep v. Lapaii, 22 FSM R. 482, 489 & n.5 (Pon. 2020). 
 

A trespass plaintiff’s failure to proffer any evidence of monetary damages is not fatal to his 

trespass claim ─ monetary damages are not an essential element of the trespass tort because, 

if evidence of actual damages is lacking in a successful trespass action, the trial court will award 
nominal damages.  Chuuk Public Utility Corp. v. Rain, 22 FSM R. 612, 621 (Chk. S. Ct. App. 
2020). 
 

Diminution of a property’s value is not the sole measure of nuisance damages.  Special 
damages may also be awarded for nuisance.  Chuuk Public Utility Corp. v. Rain, 22 FSM R. 
612, 621 (Chk. S. Ct. App. 2020). 
 

When the nuisance, or the injury arising from it, is not permanent and has been or can be 
abated, the plaintiff usually recovers the depreciation in the rental or use value of his or her 
property during the period in which the nuisance exists, plus any special damages, but rental 
and use value are not necessarily the same thing, and a plaintiff who actually occupies the 
premises may recover the "use value," or special value to him or her.  Discomfort or 
inconvenience in the use of the property is, of course, relevant to both establish special damage 
and as evidence bearing on the loss of rental or use value.  Chuuk Public Utility Corp. v. Rain, 
22 FSM R. 612, 621 (Chk. S. Ct. App. 2020). 
 

In a nuisance case, the land occupant may recover special damages in addition to the 
depreciation in market or use value.  This commonly includes damages for personal discomfort 
or illness resulting from the nuisance, and the plaintiff may also recover the reasonable cost of 
his or her own efforts to abate the nuisance or prevent future injury.  Chuuk Public Utility Corp. 
v. Rain, 22 FSM R. 612, 622 (Chk. S. Ct. App. 2020). 
 

─ Damages ─ Mitigation of 
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When a plaintiff makes a claim for damages, he has a duty to mitigate those damages, 
which means that a plaintiff who has taken reasonable steps to minimize the amount of his 
damages may recover the amount of those expenses.  Elymore v. Walter, 9 FSM R. 450, 457 
(Pon. 2000). 
 

Failure to mitigate damages will usually not bar a claim but rather reduce any damages 
awarded, although in some cases it may reduce the damages to zero.  Rudolph v. Louis Family, 
Inc., 13 FSM R. 118, 127 (Chk. 2005). 
 

Under the general principle of mitigation of damages, a plaintiff should not be encouraged to 
maximize his recovery by sitting on his rights.  Pohnpei v. AHPW, Inc., 14 FSM R. 1, 24 (App. 
2006). 
 

Reinstatement to his former position and back pay to the date of his termination to the date 
he is reinstated are remedies are generally available to an employee who has shown wrongful 
discharge.  But the amount awarded in back pay should be reduced to the extent the plaintiff 
has mitigated his damages by securing other employment.  Reg v. Falan, 14 FSM R. 426, 436-
37 (Yap 2006). 
 

When a plaintiff suing for wrongful discharge has introduced no evidence of his efforts to 
mitigate his damages by attempting to secure a job during his periods of unemployment, the 
plaintiff is precluded from recovery of damages for these periods.  Reg v. Falan, 14 FSM R. 426, 
437 (Yap 2006). 
 

When an employer has unlawfully discharged an employee in violation of his civil rights and 
the former employee obtains alternative employment, in calculating damages, the income from 
the alternative employment will be deducted from the back pay owed to the employee, since 
otherwise the plaintiff could recover a windfall, which would violate the principles of 
compensatory damages.  Robert v. Simina, 14 FSM R. 438, 443 (Chk. 2006). 
 

That a plaintiff has a duty to mitigate his damages is clear.  He must take reasonable steps 
to minimize those damages.  Individual Assurance Co. v. Iriarte, 16 FSM R. 423, 445 (Pon. 
2009). 
 

A business that was presented, over a period of approximately three-and-a-half years, with 
checks amounting to over $400,000 that were made payable to a corporate payee, but that 
cashed the checks at the request of the individual cashing those checks without ever making 
any efforts to obtain independent confirmation that the individual presenting the check had the 
corporate payee’s authority to do so, cannot rely on defenses of mitigation of damages or 
apparent authority or good faith commercial standards since the business had a duty to 
determine whether the individuals had the authority to cash the checks.  The business cannot 
be said to have used good faith commercial business standards.  Individual Assurance Co. v. 
Iriarte, 16 FSM R. 423, 445 (Pon. 2009). 
 

A wrongfully discharged government employee has a duty to mitigate his damages by 
actively looking for and accepting any reasonable offer of employment; otherwise back pay 
damages cannot be awarded.  If the former government employee obtains other employment, 
the amount he is awarded in back pay must be reduced by the amount he mitigated his 

damages ─ by the amount he received from the other employment ─ since otherwise he could 
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recover a windfall, which would violate the principles of compensatory damages.  Sandy v. Mori, 
17 FSM R. 92, 94 (Chk. 2010). 
 

When the discharged employee has not presented any evidence about whether and where 
he sought employment during a certain time period, he has introduced no evidence of his efforts 
to mitigate his damages by attempting to secure a job during his periods of unemployment, and 
he is thus precluded from recovery of damages for those periods since it is the plaintiff’s burden 
to prove every element of his case, including all of his damages.  Sandy v. Mori, 17 FSM R. 92, 
95 (Chk. 2010). 
 

One sound reason for the mitigation principle is that it makes commercial sense to 
discourage a plaintiff from sitting back and letting damages get larger instead of stemming 
further losses.  But an innocent party cannot be expected to take steps to mitigate damages 
before it was aware of the breach.  Iriarte v. Individual Assurance Co., 18 FSM R. 340, 361 
(App. 2012). 
 

Any inaction before the date the plaintiff became aware of the breach cannot be a failure to 
mitigate damages because the plaintiff did not know it had any to mitigate.  Iriarte v. Individual 
Assurance Co., 18 FSM R. 340, 361 (App. 2012). 
 

It is well established that a plaintiff seeking an award of back pay as damages for wrongful 
termination has a duty to mitigate damages by actively seeking alternative employment.  Manuel 
v. FSM, 19 FSM R. 382, 391 (Pon. 2014). 
 

The failure to mitigate damages is an affirmative defense for which the defendant bears the 
burden of proof.  The common law rule establishing failure to mitigate damages as an 
affirmative defense is sound because to hold otherwise would be to impose a burdensome 
requirement upon every plaintiff in a wrongful termination case and because a holding that 
failure to mitigate damages is an affirmative defense puts the burden of proof on defendants, 
who presumably would refrain from litigating this issue unless the question of failure to mitigate 
damages is actually in dispute.  Manuel v. FSM, 19 FSM R. 382, 391 (Pon. 2014). 
 

─ Damages ─ Nominal 

 
The damages for waste committed are usually measured by the injury actually sustained 

and if the value of the premises has been improved by the acts complained of, the complainants 
will only recover nominal damages, if any, at law.  Wolphagen v. Ramp, 8 FSM R. 241, 244 
(Pon. 1998). 
 

The amount of damages to be awarded in invasion of privacy cases rests with the sound 
discretion of the trier of fact.  The fact that damages may be difficult to ascertain, or that they 
cannot be measured by a pecuniary standard, is not a basis for denying all recovery even 
though there is no direct evidence of the amount of damage sustained.  However, to recover 
substantial compensatory damages, the plaintiff must prove these damages.  If there has been 
no material injury to the plaintiff, or if there is no evidence that damage has been sustained, or 
no evidence to serve as a basis for the calculation of damage, plaintiff will be awarded nominal 
damages only.  Mauricio v. Phoenix of Micronesia, Inc., 8 FSM R. 411, 414 (Pon. 1998). 
 

When a plaintiff is entitled to punitive damages against a defendant because he acted with 
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malice, but that defendant has no net worth and there was a substantial damage, fee and cost 
award only a nominal punitive damage award is proper.  Bank of Guam v. O’Sonis, 9 FSM R. 
106, 113 (Chk. 1999). 
 

Nominal damages, or none at all, are awarded for ameliorating waste.  Wolphagen v. 
Ramp, 9 FSM R. 191, 194 (App. 1999). 
 

When a defendant with no net worth and no income is liable for punitive damages in 
addition to a substantial damage award, only a nominal punitive damage award of $1 is proper.  
When the net worth and income of defendants is not known, but it is known that they are 
employed and thus have an income, it is appropriate to award more than just nominal punitive 
damages.  Herman v. Municipality of Patta, 12 FSM R. 130, 139 (Chk. 2003). 
 

When there is no doubt about the violation of 32 F.S.M.C. 302(2), but when there is nothing 
of record to establish that even if a trochus harvest had been held after 1994, the plaintiff would 
have been successful in purchasing enough trochus so that it would have had an adequate 
source of supply for its button operation, the plaintiff has failed to establish that it was damaged 
by the defendant’s conduct as proscribed 32 F.S.M.C. 302(2).  Since that conduct was tortious 
in nature, the plaintiff is entitled only to nominal damages.  AHPW, Inc. v. FSM, 12 FSM R. 544, 
555 (Pon. 2004). 
 

A court may award a plaintiff reasonable attorney’s fees in litigating a statutory cause of 
action that provides for award of attorney’s fees to the prevailing party even though the plaintiff 
obtains only nominal damages.  The fact that only nominal damages are awarded however may 
be considered in determining the amount of the attorney’s fees.  AHPW, Inc. v. FSM, 13 FSM R. 
36, 39-40 (Pon. 2004). 
 

Nominal damages are usually $1.  Pohnpei v. AHPW, Inc., 14 FSM R. 1, 25 n.8 (App. 
2006). 
 

Common-law courts traditionally have vindicated deprivations of certain "absolute" rights 
that are not shown to have caused actual injury through the award of a nominal sum of money.  
By making the deprivation of such rights actionable for nominal damages without proof of actual 
injury, the law recognizes the importance to organized society that those rights be scrupulously 
observed; but at the same time, it remains true to the principle that substantial damages should 
be awarded only to compensate actual injury or, in the case of exemplary or punitive damages, 
to deter or punish malicious deprivation of rights.  Because the right to procedural due process 
is "absolute" in the sense that it does not depend upon the merits of a claimant’s substantive 
assertions, and because of the importance to organized society that procedural due process be 
observed, the denial of due process should be actionable for nominal damages without proof of 
actual injury.  Robert v. Simina, 14 FSM R. 438, 444 (Chk. 2006). 

Nominal damages are usually one dollar.  Robert v. Simina, 14 FSM R. 438, 444 n.3 (Chk. 
2006). 
 

Although an arrestee, who was not informed of her rights to access to counsel when she 
was handcuffed, was told her full rights at the police station, this does not excuse the police’s 
failure to advise her of rights regarding to access to counsel on the scene when she was first 
placed in handcuffs.  Since the arrestee was not harmed by the failure to advise her, when she 
was first placed in handcuffs, of rights regarding to access to counsel, the state is liable to her 
for nominal damages in the amount of one dollar.  Berman v. Pohnpei, 16 FSM R. 567, 576 
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(Pon. 2009). 
 

If a defendant’s acts caused trespass on a plaintiff’s land and chattels but no actual 
damages are proven, the plaintiff would be entitled to no more than nominal damages ($1).  
Nakamura v. FSM Telecomm. Corp., 17 FSM R. 41, 50 (Chk. 2010). 
 

If a defendant trespasses on a plaintiff’s land but no actual damages can be proven, the 
plaintiff is entitled to nominal damages ($1).  Carlos Etscheit Soap Co. v. McVey, 17 FSM R. 
102, 112 (Pon. 2010). 
 

In a successful trespass claim where no evidence exists of actual damages, the trial court 
will award nominal damages.  Carlos Etscheit Soap Co. v. McVey, 17 FSM R. 427, 437 (App. 
2011). 
 

When the defendants are liable for trespass, but the plaintiff failed to present any evidence 
of damages at trial, the plaintiff is entitled to nominal damages only, which will be set at one 
dollar.  Harden v. Inek, 19 FSM R. 244, 252 (Pon. 2014). 
 

The lack of proof of actual damage amounts is not fatal to a trespass claim because, in a 
successful trespass claim when no evidence exists of actual damages, the trial court will award 
nominal ($1) damages.  Robert v. Chuuk Public Utility Corp., 22 FSM R. 150, 155 (Chk. 2019). 
 

A plaintiff has the burden to prove the amount of any damages caused by the trespass.  But 
a plaintiff’s failure to proffer any evidence of monetary damages is, however, not fatal to his 
trespass claim because monetary damages are not an essential element of the trespass tort 
since, in a successful trespass action when evidence of actual damages is lacking, the trial 
court will award nominal ($1) damages.  Irons v. Corporation of the President of the Church of 
Latter Day Saints, 22 FSM R. 158, 163 (Chk. 2019). 
 

Damages for waste are normally the difference in value of the property before and after the 
act of waste.  Since the damages for waste committed are usually measured by the injury 
actually sustained, if the value of the premises has been improved by the acts complained of, 
the complainants will only recover nominal damages, if any, at law.  Hartman v. Henry, 22 FSM 
R. 292, 297 (Pon. 2019). 
 

Failure to demonstrate actual damages often warrants only nominal damages for the 
trespass.  Francis v. Chuuk Public Utilities Corp., 22 FSM R. 417, 421 (Chk. S. Ct. Tr. 2019). 
 

─ Damages ─ Pain and Suffering 

 
The Pohnpei Supreme Court recognizes pain and suffering as a principal element of 

damages in personal injury cases, but because there is no fixed formula to determine the 
monetary amount, the court has to use its discretion.  Koike v. Ponape Rock Products, Inc., 3 
FSM R. 57, 73 (Pon. S. Ct. Tr. 1986). 
 

In a wrongful death claim, parents of the deceased child are entitled to claim pecuniary 
damages and damages for their own pain and suffering from the loss of their child.  Suka v. 
Truk, 4 FSM R. 123, 130 (Truk S. Ct. Tr. 1989). 
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Although in the usual case in Truk the damages for loss of income will be lower than, for 
instance, Guam or Hawaii because of the wage scale there, and medical expense damages will 
normally be greatly reduced because in the usual case the government absorbs the medical 
bills, there is no justification for reducing a mental pain and suffering award because of the 
citizenship of the parents or the geographic location of the accident causing the injury.  Suka v. 
Truk, 4 FSM R. 123, 131 (Truk S. Ct. Tr. 1989). 
 

To recover for pain and suffering a plaintiff need only show "suffering," not both "pain" and 
"suffering" as the term includes not only the physical pain but also fright, nervousness, grief, 
anxiety, worry, mortification, shock, humiliation, indignity, embarrassment, apprehension, terror 
or ordeal.  Ludwig v. Mailo, 5 FSM R. 256, 262 (Chk. S. Ct. Tr. 1992). 
 

Awarding damages for pain and suffering is one of the most difficult tasks of a court 
because the determination lies solely in the discretion of the trier of fact and no fixed rules exist 
to aid in the determination.  Primo v. Refalopei, 7 FSM R. 423, 434 (Pon. 1996). 
 

Compensatory damages for personal injury also include pain and suffering, past as well as 
the reasonable value of future pain and suffering.  An award for pain and suffering is not 
reduced merely because the injury took place in Chuuk.  The court must use its discretion in 
awarding it.  Davis v. Kutta, 7 FSM R. 536, 549 (Chk. 1996). 
 

A person injured by the intentional tort of another is entitled to an award for pain and 
suffering, including mental anguish.  Davis v. Kutta, 7 FSM R. 536, 549 (Chk. 1996). 
 

Calculating damages for pain and suffering is a difficult task because no fixed rules exist to 
aid in that determination which lies in the sole discretion of the trier of fact, and in making the 
calculation, it is proper to consider not only past pain but future pain.  Fabian v. Ting Hong 
Oceanic Enterprises, 8 FSM R. 63, 66 (Chk. 1997). 
 

A person injured through the negligent or intentional tort of another is entitled to an award of 
damages for pain and suffering.  Calculating the amount is difficult because there are no fixed 
rules to help in that determination.  The determination lies in the sole discretion of the trier of 
fact.  Asher v. Kosrae, 8 FSM R. 443, 453-54 (Kos. S. Ct. Tr. 1998). 
 

Compensatory damages for personal injury include pain and suffering, past as well as the 
reasonable value of future pain and suffering.  The court must use its discretion in awarding it.  
Pain and suffering includes mental anguish.  Asher v. Kosrae, 8 FSM R. 443, 454 (Kos. S. Ct. 
Tr. 1998). 
 

In determining pain and suffering, it is proper to consider not only past pain but future pain, 
and to consider the loss of enjoyment of life as an element of pain and suffering.  Asher v. 
Kosrae, 8 FSM R. 443, 454 (Kos. S. Ct. Tr. 1998). 
 

Awarding damages for pain and suffering does not present a facile endeavor, since this is a 
matter committed to the discretion of the court, and there are no established rules for making 
such an award.  Mathebei v. Ting Hong Oceanic Enterprises, 9 FSM R. 23, 26 (Yap 1999). 
 

Calculating the damages for pain and suffering is a difficult task because there are no fixed 
rules to aid in that determination, which lies in the sole discretion of the trier of fact.  In 
determining pain and suffering, it is proper to consider not only past pain but future pain.  It is 
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also appropriate to consider loss of enjoyment of life as an element of pain and suffering.  
Sigrah v. Timothy, 9 FSM R. 48, 54 (Kos. S. Ct. Tr. 1999). 
 

"Pain and suffering" includes fright, nervousness, grief, anxiety, worry, mortification, shock, 
humiliation, indignity, embarrassment, apprehension, terror or ordeal.  A plaintiff is entitled to 
such damages as will fully compensate him for the injuries directly flowing from the alleged tort, 
including physical pain and suffering as well as the mental suffering caused by the tortious act.  
Elymore v. Walter, 9 FSM R. 450, 458 (Pon. 2000). 
 

Calculating the appropriate monetary award for pain and suffering is difficult, because such 
an award is not subject to precise calculation, and the matter is committed to the court’s entire 
discretion.  The court in making an award for pain and suffering is guided by other cases in the 
FSM which have addressed this issue.  Elymore v. Walter, 9 FSM R. 450, 459 (Pon. 2000). 

A deceased’s parent (or her estate) is entitled to damages that include her mental pain and 
suffering for the loss of her child that resulted from her child’s wrongful death, without regard to 
provable pecuniary damages.  Estate of Mori v. Chuuk, 10 FSM R. 6, 15 (Chk. 2001). 
 

A person injured through the negligence of another is entitled to an award of damages for 
pain and suffering.  Awarding damages for pain and suffering is one of a court’s most difficult 
tasks because the determination lies solely in the discretion of the trier of fact and no fixed rules 
exist to aid in the determination.  Talley v. Lelu Town Council, 10 FSM R. 226, 238 (Kos. S. Ct. 
Tr. 2001). 
 

A person who is injured through the negligence of another is entitled to an award of 
damages for pain and suffering.  To recover for pain and suffering a plaintiff need only show 
"suffering," not both "pain" and "suffering" as the term includes not only the physical pain but 
also fright, nervousness, grief, anxiety, worry, mortification, shock, humiliation, indignity, 
embarrassment, apprehension, terror or ordeal.  Talley v. Lelu Town Council, 10 FSM R. 226, 
238 (Kos. S. Ct. Tr. 2001). 
 

Past and future lost wages, medical expenses, and pain and suffering are all compensable.  
Amayo v. MJ Co., 10 FSM R. 244, 251 (Pon. 2001). 
 

Pain and suffering serves as a convenient label under which a plaintiff may recover not only 
for physical pain but also for fright, nervousness, grief, anxiety, worry, mortification, shock, 
humiliation, indignity, embarrassment, terror, or ordeal.  It covers disfigurement and deformity, 
impairment of ability to work or labor, anxiety or worry proximately attributable to an injury and 
mental distress caused by impairment of the enjoyment of life and it includes anxiety and 
embarrassment from disfigurement or limitations on activities.  Amayo v. MJ Co., 10 FSM R. 
244, 252 (Pon. 2001). 
 

Determining damages for pain and suffering is difficult because there are no precise rules 
for determining the amount, which lies within the sole discretion of the trier of fact.  Amayo v. MJ 
Co., 10 FSM R. 244, 252 (Pon. 2001). 
 

Civil rights damages may include damages for the victim’s pain and suffering before his 
death.  Calculating damages for pain and suffering is difficult because no fixed rules exist to aid 
in that determination, which lies in the court’s sole discretion.  Herman v. Municipality of Patta, 
12 FSM R. 130, 137 (Chk. 2003). 
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The rule is well settled that to authorize damages for pain and suffering, such must be the 
result of physical injury.  Narruhn v. Aisek, 13 FSM R. 97, 99 (Chk. S. Ct. App. 2004). 
 

When there is no evidence in the record of physical injury to the plaintiff or of any physical 
manifestation of emotional distress by the plaintiff, an award of damages for pain and suffering 
must be set aside.  Narruhn v. Aisek, 13 FSM R. 97, 99 (Chk. S. Ct. App. 2004). 
 

Calculating damages for pain and suffering is difficult because no fixed rules exist to aid in 
that determination, which lies in the court’s sole discretion.  Lippwe v. Weno Municipality, 14 
FSM R. 347, 353 (Chk. 2006). 
 

A decedent’s mother as the deceased’s parent is entitled to damages that include her 
mental pain and suffering for the loss of her child, without regard to provable pecuniary 
damages.  Lippwe v. Weno Municipality, 14 FSM R. 347, 353 (Chk. 2006). 
 

When the plaintiffs asked for $5,000 for the raising of plaintiff’s blood pressure and $5,000 
for physical, mental, and emotional distress and for $5,000 for pain and suffering, but no 
evidence was placed before the court regarding these damage claims and no manifestation of 
physical injury was placed into evidence, these damages cannot be awarded.  Hartman v. 
Krum, 14 FSM R. 526, 532 (Chk. 2007). 
 

Civil rights plaintiffs are entitled damages for pain and suffering from a police beating and 
the arrested plaintiff is also entitled to damages for not being advised at the time of his arrest of 
the reason for his arrest, and for the time that he spent in police custody from the time of his 
arrest until his release six hours later.  Hauk v. Emilio, 15 FSM R. 476, 480 (Chk. 2008). 
 

When, in a wrongful termination case, no evidence of physical pain or a physical 
manifestation of suffering was introduced, no damages can be awarded for pain and suffering 
because the rule is well settled that to award damages for pain and suffering, such must be the 
result of physical injury or of a physical manifestation of emotional distress.  Kimeuo v. Simina, 
15 FSM R. 664, 667 (Chk. 2008). 
 

When a person is injured through the negligence of another, the victim is entitled to an 
award of damages for pain and suffering.  Analyzing a damage request for pain and suffering is 
difficult, no fixed rules exist to aid in the determination, and it is solely within the trier of fact’s 
discretion.  Higgins v. Kolonia Town, 17 FSM R. 254, 261 (Pon. 2010). 
 

In awarding compensatory damages, a court may consider past and future lost wages, 
medical expenses, and a plaintiff’s pain and suffering.  Higgins v. Kolonia Town, 17 FSM R. 
254, 261 (Pon. 2010). 
 

To recover for pain and suffering a plaintiff need only show "suffering."  The term includes 
not only physical pain but:  fright, nervousness, grief, anxiety, worry, mortification, shock, 
humiliation, indignity, embarrassment, apprehension, terror or ordeal.  When analyzing a pain 
and suffering award, it is proper to consider not only past pain, but also future pain and the loss 
of enjoyment of life.  Higgins v. Kolonia Town, 17 FSM R. 254, 261 (Pon. 2010). 
 

When the plaintiff’s injury being knocked unconscious had caused him to suffer; when he 
spent one week in the Pohnpei State Hospital and approximately four months in a cast; when he 
was then required to leave his wife and new child to travel to the Philippines to undergo surgery 
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where a metal plate was attached to his right tibia; when because of this treatment, his muscles 
atrophied since the unavailability of professional physical therapy left him unable to perform 
regular tasks for an unspecified time; and when the manner that his injuries were incurred and 
his subsequent condition also left him with a reasonable fear of Kolonia Town’s Chief of Police, 
the plaintiff will be awarded $21,000 for pain and suffering.  Higgins v. Kolonia Town, 17 FSM R. 
254, 263 (Pon. 2010). 
 

Awarding damages for pain and suffering is one of the most difficult tasks for a court 
because the determination lies solely in the court’s discretion with no fixed rules exist to aid in 
the determination.  In making that calculation, it is proper to consider not only past pain but 
future pain.  Lee v. FSM, 19 FSM R. 80, 83 (Pon. 2013). 
 

Pain and suffering serves as a convenient label under which a plaintiff may recover not only 
for physical pain but also for fright, nervousness, grief, anxiety, worry, mortification, shock, 
humiliation, indignity, embarrassment, terror, or ordeal and it covers disfigurement and 
deformity, impairment of ability to work or labor, anxiety or worry proximately attributable to an 
injury and mental distress caused by impairment of the enjoyment of life and it includes anxiety 
and embarrassment from disfigurement or limitations on activities, but to award damages for 
pain and suffering, such must be the result of physical injury.  Lee v. FSM, 19 FSM R. 80, 83 
(Pon. 2013). 
 

A plaintiff will be awarded damages for pain and suffering when she suffered grievous 
physical injury along with disfigurement and fright and anxiety in addition to the pain from the 
injury.  Lee v. FSM, 19 FSM R. 80, 83 (Pon. 2013). 
 

"Pain and suffering" is a convenient label under which a plaintiff may recover not only for 
physical pain but also for fright, nervousness, grief, anxiety, worry, mortification, shock, 
humiliation, indignity, embarrassment, terror, or ordeal and it covers disfigurement and 
deformity, impairment of ability to work or labor, anxiety or worry proximately attributable to an 
injury and mental distress caused by impairment of the enjoyment of life, and it includes anxiety 
and embarrassment from disfigurement or limitations on activities.  To award damages for pain 
and suffering, such must be the result of physical injury.  Pelep v. Lapaii, 22 FSM R. 482, 489 
(Pon. 2020). 

A person, who is injured through another’s negligent or intentional tort, is entitled to an 
award of damages for pain and suffering.  Calculating the amount is difficult because there are 
no fixed rules to help in that determination.  The determination lies in the sole discretion of the 
trier of fact.  Pelep v. Lapaii, 22 FSM R. 482, 489 (Pon. 2020). 
 

─ Damages ─ Punitive 

 
An employer generally may not be held liable for punitive damages for the tortious acts of its 

employees.  However, an employer may be held liable for punitive damages if 1) the employer 
authorized the act, 2) the employer knew the employee was unfit for the position at the time of 
the hiring, or 3) the employer ratified the tortious act of the employee.  Meitou v. Uwera, 5 FSM 
R. 139, 146 (Chk. S. Ct. Tr. 1991). 
 

There is no authority to award punitive damages against a foreign national government 
even when it is otherwise liable for damages.  Damarlane v. United States, 6 FSM R. 357, 361 
(Pon. 1994). 
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Punitive damages are not recoverable for ordinary negligence.  Elwise v. Bonneville Constr. 

Co., 6 FSM R. 570, 572 (Pon. 1994). 
 

Punitive damages merely constitute an element of recovery in an underlying cause of 
action.  Therefore no punitive damages may be recovered without an underpinning independent 
cause of action.  Urban v. Salvador, 7 FSM R. 29, 33 (Pon. 1995). 
 

Punitive damages are a derivative, not an independent cause of action, and must rest upon 
some other, underlying cause of action because it is merely an element of damages in that 
cause of action.  Thus, if all other causes of action are dismissed then punitive damages must 
necessarily also be dismissed.  Semwen v. Seaward Holdings, Micronesia, 7 FSM R. 111, 113 
(Chk. 1995). 
 

A plaintiff may not as a matter of law recover punitive damages from the State of Chuuk.  
Kaminaga v. Chuuk, 7 FSM R. 272, 274 (Chk. S. Ct. Tr. 1995). 
 

Punitive damages may be awarded when a tort was committed with actual malice, or 
deliberate violence, or the acts complained of were wanton, reckless, malicious and oppressive 
and are given to enhance compensatory damages.  Punitive damages depend on the existence 
of compensatory damages and cannot be awarded in the absence of compensatory damages.  
Primo v. Refalopei, 7 FSM R. 423, 435-36 & n.29 (Pon. 1996). 
 

Punitive damages will not be awarded where the plaintiff has not claimed and proved that a 
defendant acted with actual malice or deliberate violence.  Davis v. Kutta, 7 FSM R. 536, 546 
(Chk. 1996). 
 

Punitive damages may be recoverable for conversion where the defendant’s act was 
accompanied by fraud, ill will, malice, recklessness, wantonness, oppressiveness, willful 
disregard of the plaintiff’s rights, or other circumstances tending to aggravate the injury, but 
defendant’s mere failure to respond to an inquiry, or to answer a complaint is not a 
circumstance entitling a plaintiff to punitive damages.  Bank of Hawaii v. Air Nauru, 7 FSM R. 
651, 653 (Chk. 1996). 
 

Punitive damages are not recoverable for ordinary negligence.  Fabian v. Ting Hong 
Oceanic Enterprises, 8 FSM R. 63, 67 (Chk. 1997). 
 

Punitive damages are typically given as an enhancement of compensatory damages 
because of the wanton, reckless, malicious or oppressive character of defendant’s conduct, but 
will not be given when compensatory damages will deter similar future actions and the 
excessive force used on a person resisting arrest was not of such a character.  Conrad v. 
Kolonia Town, 8 FSM R. 183, 196 (Pon. 1997). 
 

Punitive damages may also be awarded where it is shown that the defendant acted with 
malice or with a gross disregard for plaintiff’s right to privacy, in order to punish the defendant 
for its conduct and to deter the defendant and others from engaging in like conduct in the future.  
Mauricio v. Phoenix of Micronesia, Inc., 8 FSM R. 411, 414 (Pon. 1998). 
 

When the evidence presented shows that the defendant relied on what he believed was 
appropriate consent and had acted in accordance with what he thought was appropriate custom 
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and had not acted with malice, with an intent to violate plaintiff’s rights, punitive damages will 
not be awarded.  Mauricio v. Phoenix of Micronesia, Inc., 8 FSM R. 411, 417 (Pon. 1998). 
 

Punitive damages will be rejected when the defendant conducted its blasting and quarrying 
activities with an intentional, reckless or wanton disregard of the of the plaintiffs’ rights and 
safety.  Nelper v. Akinaga, Pangelinan & Saita Co., 8 FSM R. 528, 541 (Pon. 1998). 
 

When a plaintiff is entitled to punitive damages against a defendant because he acted with 
malice, but that defendant has no net worth and there was a substantial damage, fee and cost 
award only a nominal punitive damage award is proper.  Bank of Guam v. O’Sonis, 9 FSM R. 
106, 113 (Chk. 1999). 
 

Judicial immunity protects from liability for punitive damages.  Bank of Guam v. O’Sonis, 9 
FSM R. 106, 113 (Chk. 1999). 
 

A defendant’s financial condition is relevant to a punitive damages claim and a proper 
subject of discovery, if, under the applicable law, the defendant’s financial condition has a 
bearing on the amount of punitive damages to be awarded.  Elymore v. Walter, 9 FSM R. 251, 
253 (Pon. 1999). 
 

If a defendant is found liable for punitive damages, a court cannot make an award having a 
meaningfully deterrent effect unless the court knows the extent of the defendant’s wealth.  The 
greater or lesser the degree of defendant’s wealth, the greater or lesser would be the amount of 
the punitive award, since a small award relative to overall wealth would not meaningfully deter, 
whereas a large award relative to overall wealth would be unduly onerous.  Elymore v. Walter, 9 
FSM R. 251, 253 (Pon. 1999). 
 

Punitive damages are recoverable for tortious acts which involve actual malice or deliberate 
violence, or where the conduct involved is shown to be wanton, reckless, malicious and 
oppressive.  Elymore v. Walter, 9 FSM R. 251, 254 (Pon. 1999). 
 

A trial judge abuses his discretion when he denies a motion to compel production of 
financial information in a case where punitive damages are claimed, if the plaintiff submits 
factual support for the claim and the defendant fails to demonstrate good cause for a protective 
order preventing discovery; but the defendant is usually entitled to a protective order that the 
information only be revealed to the discovering party’s counsel or representative, that demands 
be limited only to information needed to determine the defendant’s present net worth, and that 
the information be sealed or otherwise restricted to use in the current proceeding only.  Elymore 
v. Walter, 9 FSM R. 251, 254 (Pon. 1999). 
 

A defendant facing a claim for punitive damages may be required to answer discovery 
concerning current net worth, but cannot be compelled to reveal his financial status for the 
previous five years.  The court may order plaintiffs’ counsel not to divulge this information to 
anyone until such time as the court determines punitive damages liability, at which time the 
court will order what is to be done with the discovered information.  Elymore v. Walter, 9 FSM R. 
251, 254 (Pon. 1999). 
 

Punitive damages are awarded as a punishment to the defendant for his wrongful act and 
as a warning and example to deter him and others from committing similar acts in the future.  As 
a general rule, punitive damages are allowed for an assault and battery committed wantonly, 
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maliciously, or under circumstances of aggravation.  Since battery usually is a matter of the 
worst kind of intentions, it frequently justifies punitive damages.  Elymore v. Walter, 9 FSM R. 
450, 459 (Pon. 2000). 
 

Punitive damages may be awarded for tortious acts that are committed with deliberate 
violence, as when a defendant waits at night with a baseball bat and then repeatedly swings the 
bat at a car’s windshield and sunroof although he never saw the driver or knew who it was and 
the driver never saw the defendant or got out of the car.  In such circumstances, an award of 
punitive damages is appropriate and the defendant, having been offended by that which he had 
made overt efforts to see, can scarcely be heard to complain of the offense or that the offense 
otherwise mitigates his conduct’s consequences.  Elymore v. Walter, 9 FSM R. 450, 459 (Pon. 
2000). 
 

When an award of punitive damages is appropriate, materials relating to the defendant’s 
financial status must be submitted to the court before it will enter a punitive damages award.  
Elymore v. Walter, 9 FSM R. 450, 460 (Pon. 2000). 
 

Punitive damages are not permitted against the State of Chuuk, but punitive damages may 
be awarded against a police officer trainee assigned as a jailer and which are justified by the 
wanton, malicious, deliberate and violent nature of his battery of a detainee.  Atesom v. Kukkun, 
10 FSM R. 19, 24 (Chk. 2001). 
 

When six months have elapsed since the plaintiffs first asked for time to find new counsel 
and a court order explicitly stated what the consequences would be if new counsel did not file a 
notice of appearance by March 30, 2001, the plaintiffs’ remaining punitive damages claim, 
absent a showing of good cause and excusable neglect, will be dismissed, and, given the 
purpose of punitive damages, a final judgment entered.  Elymore v. Walter, 10 FSM R. 166, 
168-69 (Pon. 2001). 
 

The purpose of punitive damages is to punish the tortfeasor, not compensate the victim.  
Elymore v. Walter, 10 FSM R. 166, 168 (Pon. 2001). 
 

Punitive damages are a windfall to the plaintiff and not a matter of right.  Elymore v. Walter, 
10 FSM R. 166, 168 (Pon. 2001). 
 

Regardless of the disposition of a punitive damages claim, plaintiffs are fully compensated 
by a damages award.  Elymore v. Walter, 10 FSM R. 166, 168 (Pon. 2001). 
 

Punitive damages may be awarded when a tort was committed with actual malice, or 
deliberate violence, or the acts complained of were wanton, reckless, malicious and oppressive 
and are given to enhance compensatory damages.  Punitive damages depend on the existence 
of compensatory damages and cannot be awarded in the absence of compensatory damages.  
Talley v. Lelu Town Council, 10 FSM R. 226, 239 (Kos. S. Ct. Tr. 2001). 
 

Punitive damages are not recoverable for ordinary negligence.  Talley v. Lelu Town Council, 
10 FSM R. 226, 239 (Kos. S. Ct. Tr. 2001). 
 

Ordinary negligence is not a basis for punitive damages.  In order for negligence to 
constitute wantonness meriting imposition of punitive damages, the plaintiff must show that the 
one acting or failing to act realized the imminence of the danger and failed to take steps to 
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prevent it because he was indifferent to whether the injury occurred.  Amayo v. MJ Co., 10 FSM 
R. 244, 250 (Pon. 2001). 
 

As a matter of public policy, governments are generally not liable for punitive damages.  
Herman v. Municipality of Patta, 12 FSM R. 130, 138 (Chk. 2003). 
 

Under the Chuuk State Sovereign Immunity Act of 2000, punitive (or exemplary) damages 
not greater than the compensatory damages and of not more than $20,000 may be awarded 
against the state or a municipality only if the injury was as a result of a government employee or 
agent who, acting under color of authority, violated the individual rights secured by the Chuuk 

Constitution.  But the Sovereign Immunity Act of 2000 is not retrospective ─ it does not apply to 

claims that arose before its enactment ─ and prior law bars any punitive damage awards against 

a municipal government.  Herman v. Municipality of Patta, 12 FSM R. 130, 138 (Chk. 2003). 
 

While punitive damages are not permitted against a municipality, they can be awarded and 
are justified against individuals for their wanton, malicious, and deliberately violent treatment of 
a victim in detention.  Herman v. Municipality of Patta, 12 FSM R. 130, 139 (Chk. 2003). 
 

Since the purpose of punitive damages is to punish the tortfeasor, not to compensate the 
victim, a defendant’s financial condition is relevant to a punitive damages claim because the 
defendant’s financial condition has a bearing on the amount of punitive damages to be awarded.  
Herman v. Municipality of Patta, 12 FSM R. 130, 139 (Chk. 2003). 
 

When a defendant with no net worth and no income is liable for punitive damages in 
addition to a substantial damage award, only a nominal punitive damage award of $1 is proper.  
When the net worth and income of defendants is not known, but it is known that they are 
employed and thus have an income, it is appropriate to award more than just nominal punitive 
damages.  Herman v. Municipality of Patta, 12 FSM R. 130, 139 (Chk. 2003). 
 

Punitive damages may not be recovered from Chuuk State as a matter of law.  Tomy v. 
Walter, 12 FSM R. 266, 272 (Chk. S. Ct. Tr. 2003). 
 

While exceptions exist, the general rule is that punitive damages may not be awarded 
absent an award of monetary damages.  Tomy v. Walter, 12 FSM R. 266, 272 (Chk. S. Ct. Tr. 
2003). 
 

In order to obtain an award of punitive damages, a plaintiff must establish that the 
defendant acted with actual malice or deliberate violence.  Tomy v. Walter, 12 FSM R. 266, 272 
(Chk. S. Ct. Tr. 2003). 
 

No punitive damages can be awarded when the plaintiff has not sustained his burden of 
demonstrating that the defendant’s actions were intentional, wilful, and malicious, rather than 
merely negligent.  Punitive damages may not be awarded for ordinary negligence.  Tomy v. 
Walter, 12 FSM R. 266, 272 (Chk. S. Ct. Tr. 2003). 
 

Continued disobedience of court judgments and orders or of any court decision, may be 
grounds for a finding in the future, that the disobedience of the court’s orders and decisions is 
wilful, deliberate, and intended to cause harm to the victim.  Punitive damages may be 
recoverable in the future against any government officer or employee who is found to have 
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wilfully violated the court orders and judgments.  Tomy v. Walter, 12 FSM R. 266, 273 (Chk. S. 
Ct. Tr. 2003). 
 

It is well established that punitive damages are not recoverable for ordinary negligence.  
Such damages also will not be awarded unless it has been claimed and proved that the 
defendant acted with actual malice or deliberate violence.  Phillip v. Marianas Ins. Co., 12 FSM 
R. 301, 309 (Pon. 2004). 
 

Since tort law generally is an area governed by state law, exemplary or punitive damages 
are not awardable against the State of Pohnpei under Pohnpei state law and a claim for 
exemplary damages against it will e dismissed.  Warren v. Pohnpei State Dep’t of Public Safety, 
13 FSM R. 154, 155 (Pon. 2005). 
 

Punitive damages will be denied when the plaintiffs’ complaint makes no allegations that the 
defendants’ actions were willful, wanton, or malicious or alleges facts that could constitute 
willfulness, wantonness, or malice, and when the cause of action is contract.  Punitive damages 
are not a contract remedy since only compensatory damages are allowed for breach.  Zion v. 
Nakayama, 13 FSM R. 310, 313 (Chk. 2005). 
 

A plaintiff may not as a matter of law recover punitive damages from the State of Chuuk.  
This principle has been modified somewhat by the enactment section 6 of the Chuuk State 
Sovereign Immunity Act of 2000, but that Act did not become law until January 25, 2001, and it 
does not apply to damage claims before that time.  Zion v. Nakayama, 13 FSM R. 310, 314 
(Chk. 2005). 
 

Punitive damages may be awarded when a tort was committed with actual malice, or 
deliberate violence, or the acts complained of were wanton, reckless, malicious and oppressive 
and are given to enhance compensatory damages.  But when the plaintiff has failed to sustain 
his burden of proof against the defendant on his cause of action based in tort: fraud, and 
therefore has not prevailed upon his fraud claim, punitive damages may not be imposed.  Isaac 
v. Palik, 13 FSM R. 396, 402 (Kos. S. Ct. Tr. 2005). 
 

The State of Pohnpei cannot be held liable for punitive damages.  Annes v. Primo, 14 FSM 
R. 196, 206 (Pon. 2006). 
 

Although punitive damages claims against the state will be dismissed, when the state is not 
the only defendant, an unchallenged punitive damage claim against a police officer will not be 
stricken.  Annes v. Primo, 14 FSM R. 196, 206 (Pon. 2006). 
 

Generally, punitive damages are not a contract remedy, because only compensatory 
damages are allowed for breach of contract.  Nor can punitive damages be awarded under non-
contract (i.e., tort) causes of action unless the defendant’s actions were alleged and proven to 
be willful, wanton, and malicious or with deliberate violence.  Hartman v. Krum, 14 FSM R. 526, 
532 (Chk. 2007). 
 

A cause of action based on tort will not be lost or abated because of the death of the 
tort-feasor or other person liable.  An action thereon may be brought or continued against the 
deceased person’s personal representative, but punitive or exemplary damages may not be 
awarded nor penalties adjudged in the action.  Dereas v. Eas, 15 FSM R. 446, 448 (Chk. S. Ct. 
Tr. 2007). 
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When the defendants’ counterclaim for wrongful arrest is dismissed and the defendants’ 

claim for punitive damages is based on the claim for wrongful arrest, the punitive damages 
claim is likewise dismissed because punitive damages are derivative and must rest on another 
underlying cause of action.  FSM v. Koshin 31, 16 FSM R. 15, 20 (Pon. 2008). 
 

Although, for punitive damages to be awarded, there must be evidence of gross negligence, 
it is not necessary for such proof to be set forth in the complaint.  Nakamura v. Mori, 16 FSM R. 
262, 268 (Chk. 2009). 
 

Punitive damages are derivative, in the sense that they derive from and depend on a 
separate and independent cause of action.  They may be awarded when the acts complained of 
are wanton, reckless, malicious, and oppressive, but punitive damages are not awardable for 
breach of contract, since only compensatory damages are allowed in contract cases.  Individual 
Assurance Co. v. Iriarte, 16 FSM R. 423, 441 (Pon. 2009). 
 

Punitive damages may be recovered for conversion when the defendant’s acts were 
accompanied by fraud, malice, recklessness, oppressiveness, or willful disregard of the 
plaintiff’s rights that aggravated the injury or loss inflicted by the defendant.  Individual 
Assurance Co. v. Iriarte, 16 FSM R. 423, 441-42 (Pon. 2009). 
 

Although conversion by its nature involves wrongful acts that are hostile to an owner’s 
interest in property, and although the defendants’ actions in cashing premium checks were 
wrongful and showed a disregard of the plaintiff’s property rights, that disregard was not 
sufficient to impose punitive damages because, when the checks were converted, they were 
converted in material part in the course of the agents’ efforts to expedite services to the 
insurer’s policy holders  Nor will the court award punitive damages against the business cashing 
the checks because, while the business’s actions in cashing the checks was wrongful, its 
employees relied in good faith on the insurance agents’ representations that they were 
authorized to cash the checks.  Individual Assurance Co. v. Iriarte, 16 FSM R. 423, 442 (Pon. 
2009). 
 

The purpose of punitive damages is not to compensate the plaintiff (since they are not a 
matter of right and are a windfall to the plaintiff), but to punish the tortfeasor.  Nakamura v. FSM 
Telecomm. Corp., 17 FSM R. 41, 48 (Chk. 2010). 
 

Punitive damages may be recoverable for tortious acts when the tortfeasor’s act is 
accompanied by fraud, or involves ill will, actual malice, recklessness, wantonness, 
oppressiveness, willful disregard of the plaintiff’s rights, or other circumstances tending to 
aggravate the injury.  Nakamura v. FSM Telecomm. Corp., 17 FSM R. 41, 48 (Chk. 2010). 

Punitive damages are not recoverable for ordinary negligence.  For punitive damages to be 
awarded, there must be evidence of gross negligence.  Gross negligence is the intentional 
failure to perform a manifest duty in reckless disregard of the consequences as affecting the life 
or property of another.  Nakamura v. FSM Telecomm. Corp., 17 FSM R. 41, 49 (Chk. 2010). 
 

When there was no evidence before the court from which it could find that the defendant’s 
contractor intentionally failed to perform a manifest duty in reckless disregard of the 
consequences or that its act was accompanied by fraud, ill will, actual malice, recklessness, 
wantonness, oppressiveness, or willful disregard of the plaintiffs’ rights, a motion to dismiss the 
plaintiffs’ punitive damages claim will be granted.  Nakamura v. FSM Telecomm. Corp., 17 FSM 
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R. 41, 49 (Chk. 2010). 
 

When the court has dismissed the underlying causes of action for compensatory damages, 
the punitive damages claim must also be dismissed because punitive damages are not an 
independent cause of action but must rest upon some other, underlying cause of action as 
merely an element of damages in the underlying cause of action.  Ruben v. Chuuk, 18 FSM R. 
425, 431 (Chk. 2012). 
 

Punitive damages cannot be imposed on the Board of Trustees of the Pohnpei State Public 
Lands Trust because the Pohnpei state government is statutorily immune from punitive 
damages and the Board is a Pohnpei government agency.  Carlos Etscheit Soap Co. v. McVey, 
19 FSM R. 374, 377 (Pon. 2014). 
 

Punitive damages are, by definition, not actual (compensatory) damages, but are a windfall.  
Carlos Etscheit Soap Co. v. McVey, 19 FSM R. 374, 377 (Pon. 2014). 
 

Punitive damages resulting from the alleged defamatory statement cannot, under the 
express malice standard, be shown by inferences.  Inferences are not enough.  Zacchini v. 
Hainrick, 19 FSM R. 403, 414 (Pon. 2014). 
 

Punitive damages may be recoverable for conversion when the defendant’s act was 
accompanied by fraud, or when they are authorized by statute.  FSM v. Muty, 19 FSM R. 453, 
462 (Chk. 2014). 
 

Liability for punitive damages is determined by the fact-finder after an evidentiary 
proceeding.  This is in part because the tortfeasor’s finances must be examined.  Since the 
purpose of punitive damages is to punish the tortfeasor, not to compensate the victim, a 
defendant’s financial condition is relevant to a punitive damages claim because the defendant’s 
financial condition has a bearing on the amount of punitive damages that can be awarded.  
Punitive damages will therefore not be granted on summary judgment.  FSM v. Muty, 19 FSM 
R. 453, 462 (Chk. 2014). 
 

For punitive damages to be awarded, there must be evidence of gross negligence.  Fuji 
Enterprises v. Jacob, 21 FSM R. 355, 363 n.8 (App. 2017). 
 

Pohnpei state government and its agencies are statutorily immune from punitive damages.  
Berman v. Pohnpei, 22 FSM R. 377, 382 (Pon. 2019). 
 

Punitive damages may be awarded when a tort was committed with actual malice, or 
deliberate violence, or the acts complained of were wanton, reckless, malicious and oppressive 
and are given to enhance compensatory damages.  Punitive damages depend on the existence 
of compensatory damages and cannot be awarded in the absence of compensatory damages.  
Pelep v. Lapaii, 22 FSM R. 482, 490 (Pon. 2020). 
 

Punitive damages are awarded to punish a defendant for his wrongful act and as a warning 
and example to deter him and others from committing similar acts in the future.  As a general 
rule, punitive damages are allowed for an assault and battery committed wantonly, maliciously, 
or under circumstances of aggravation.  Since battery usually is a matter of the worst kind of 
intentions, it frequently justifies punitive damages.  Pelep v. Lapaii, 22 FSM R. 482, 490 (Pon. 
2020). 
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If a defendant is found liable for punitive damages, a court cannot make an award having a 

meaningfully deterrent effect unless the court knows the extent of the defendant’s wealth.  The 
greater or lesser the degree of defendant’s wealth, the greater or lesser would be the punitive 
award’s amount, since a small award relative to overall wealth would not meaningfully deter, 
whereas a large award relative to overall wealth would be unduly onerous.  Pelep v. Lapaii, 22 
FSM R. 482, 490 (Pon. 2020). 
 

When a defendant with no net worth and no income is liable for punitive damages in 
addition to a substantial damage award, only a nominal punitive damage award of $1 is proper.  
Pelep v. Lapaii, 22 FSM R. 482, 490 (Pon. 2020). 
 

When an award of punitive damages is appropriate, evidence of the defendant’s financial 
status must be submitted to the court before it will enter a punitive damages award.  The court 
cannot enter a punitive damages award when no testimony was adduced about the defendant’s 
financial status and the court does not have any information about the defendant’s income and 
expenses.  Pelep v. Lapaii, 22 FSM R. 482, 490-91 (Pon. 2020). 
 

─ Defamation 

 
Tort claims for tortious interference with contractual relationships, defamation, and 

interference with prospective business opportunities are causes of action that arise under state 
law.  Foods Pacific, Ltd. v. H.J. Heinz Co. Australia, 10 FSM R. 200, 203 (Pon. 2001). 
 

Until such time as the plaintiff demonstrates the allegedly defamatory nature of the 
publications at issue, either by way of trial or proper motion accompanied by admissible 
supporting evidence, a permanent injunction cannot lawfully issue against the publication of 
speech that the defendants contend is true and which involves matters of public concern.  
O’Sullivan v. Panuelo, 10 FSM R. 257, 262 (Pon. 2001). 
 

The complainant’s right to bring a civil suit against the defendant for the tort of defamation is 
not impaired by the court’s dismissal of the criminal defamation charges against her.  Kosrae v. 
Waguk, 11 FSM R. 388, 392 (Kos. S. Ct. Tr. 2003). 
 

Although no definition of libel has ever been formulated that is sufficiently comprehensive to 
cover all cases, libel may be defined as a false and unprivileged publication by writing or other 
fixed representation to the eye which exposes any person to hatred, contempt, ridicule, or 
obloquy or which cause him to be shunned or avoided or which has a tendency to injure him in 
his occupation.  Pohl v. Chuuk Public Utility Corp., 13 FSM R. 550, 557 (Chk. 2005). 
 

There are constitutional limitations on defamation actions when the action involves a public 
official, a public figure, or a matter of substantial public controversy.  In such instances, 
knowledge that the defamatory statement was false, or malice, or a reckless disregard for the 
truth must be shown in addition to the other elements of libel or slander.  Pohl v. Chuuk Public 
Utility Corp., 13 FSM R. 550, 557 (Chk. 2005). 
 

When the plaintiff was the CEO of CPUC, an instrumentality of the State of Chuuk, he was 
a public figure, and he might also be considered a public official.  The power situation on Weno 
is always a matter of substantial public controversy.  Thus in a libel action, when a resolution 
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and memorandum were part of the CPUC Board of Directors’ and its Chairman’s official duties, 
the higher public figure standard and the principle of absolute or qualified privilege would both 
apply to the Board’s and Chairman’s official communications as part of official duties.  Pohl v. 
Chuuk Public Utility Corp., 13 FSM R. 550, 557 (Chk. 2005). 
 

When the complaint did not plead that the defendant knew that its allegations were false, or 
that they were made with malice, or that they were made with a reckless disregard of the truth, 
and even taking the facts as pled in the complaint as true, the facts alleged are insufficient as a 
matter of law for the court to find the defendant liable for libel under the higher public figure 
standard, especially when the communications appear to be privileged.  Liability for libel is not 
deemed established merely because the defendant defaulted.  Pohl v. Chuuk Public Utility 
Corp., 13 FSM R. 550, 557 (Chk. 2005). 
 

Mean-spirited, accusatory words designed to harm another person, without regard to their 
truth or falsity are the kind of words that may result in a civil suit for the tort of defamation.  
However, the current criminal statute, Kosrae State Code § 13.313, may not be used to pursue 
a criminal prosecution for defamation because it does not clearly specify what types of speech 
are prohibited.  Kosrae v. Taulung, 14 FSM R. 578, 581 (Kos. S. Ct. Tr. 2007). 
 

The two-year statute of limitations applies to causes of action for slander.  Jano v. Fujita, 15 
FSM R. 405, 408 (Pon. 2007). 
 

Whether a plaintiff’s cause of action for slander is time-barred depends on when that cause 
of action accrued.  In general, a cause of action accrues when the right to bring suit on a claim 

is complete ─ the true test in determining when a cause of action arises or accrues is to 

establish the time when the plaintiff could have first maintained the action to a successful 
conclusion.  Jano v. Fujita, 15 FSM R. 405, 408 (Pon. 2007). 
 

As a general rule, a cause of action for libel or slander accrues, so as to start the running of 
limitations, at the time of publication, and not on the date of discovery of the wrong, or when the 
alleged injury occurred.  Jano v. Fujita, 15 FSM R. 405, 408 (Pon. 2007). 
 

State law, and not the national law, provides the controlling limitations period for the causes 
of action, such as libel and slander and the tort of interference with contract and prospective 
economic advantage, that arise under state law.  Jano v. Fujita, 15 FSM R. 494, 496 (Pon. 
2008). 
 

The two-year statute of limitations applies to causes of action for libel.  Jano v. Fujita, 15 
FSM R. 494, 497 (Pon. 2008). 
 

A cause of action for libel accrues, so as to start the running of limitations, at the time of 
publication, and not on the date of discovery of the wrong, or when the alleged injury occurred.  
Jano v. Fujita, 15 FSM R. 494, 497 (Pon. 2008). 
 

Truth is a defense to libel.  Smith v. Nimea, 16 FSM R. 186, 191 (Pon. 2008). 
 

When the truth of the allegedly libelous letter is in dispute; when a factual dispute exists as 
to whether the allegedly libelous letter played a role in the denial of the plaintiff’s application for 
a foreign investment permit, the business opportunity alleged to have been interfered with by 
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the defendant; and when these factual disputes are material to the claim, both parties’ summary 
judgment motions on the claim of libel and interference with business opportunity will be denied.  
Smith v. Nimea, 16 FSM R. 186, 191 (Pon. 2008). 
 

When the plaintiff has alleged sufficient facts to support a defamation action and the 
defendants allege either that the statements were true, or for some defendants, that they did not 
make the statements, a factual dispute exists as to who said what about the plaintiff, and 
whether the statements were false.  Under these circumstances, there are facts to be 
determined at trial and summary judgment motions will be denied.  Yoruw v. Ira, 16 FSM R. 
464, 465 (Yap 2009). 
 

Defamatory statements would still qualify as slanderous if they were spoken but not 
committed to writing.  FSM v. GMP Hawaii, Inc., 16 FSM R. 479, 485 (Pon. 2009). 
 

When the truth of alleged defamatory statements is at issue, the parties may litigate the 
issue of truth or falsity at trial.  Pre-trial dismissal is not warranted.  FSM v. GMP Hawaii, Inc., 16 
FSM R. 479, 485-86 (Pon. 2009). 
 

Tort claims, including claims for tortious interference with contractual relationships, 
defamation, and interference with prospective business opportunities, are causes of action 
which arise under state law.  Smith v. Nimea, 18 FSM R. 36, 45 (Pon. 2011). 
 

The history of the law of defamation defies brief restatement.  Smith v. Nimea, 18 FSM R. 
36, 45 (Pon. 2011). 
 

Libel is a subset of defamation, and as a cause of action is not well defined but FSM case 
law has at least once defined libel as a false and unprivileged publication by writing or other 
fixed representation to the eye which exposes any person to hatred, contempt, ridicule, or 
obloquy or which causes him to be shunned or avoided or which has a tendency to injure him in 
his occupation.  Smith v. Nimea, 18 FSM R. 36, 46 (Pon. 2011). 
 

Considerations of constitutional law and free speech sometimes apply to defamation cases, 
as when the action involves a public official, a public figure, or a matter of substantial public 
controversy.  In such cases, beyond the other elements of defamation, the plaintiff must show 
that the defendant knew that the defamatory statement was false, or acted with malice or a 
reckless disregard for the truth.  Smith v. Nimea, 18 FSM R. 36, 46 (Pon. 2011). 
 

Although falsity is included in the FSM’s definition of defamation, falsity is not a traditional 
element of a plaintiff’s prima facie case; rather, truth is an affirmative defense.  Even so, a court 
must distinguish between statements of fact and assertions of opinion, because opinions, false 
or not, libelous or not, are constitutionally protected and may not be the subject of private 
damage actions, provided that the facts supporting the opinions are set forth.  Smith v. Nimea, 
18 FSM R. 36, 46 (Pon. 2011). 
 

An allegedly defamatory statement was published when it was set forth in ink in the 
defendant’s letter to the Foreign Investment Board.  Smith v. Nimea, 18 FSM R. 36, 46 (Pon. 
2011). 
 

Libel and defamation in general consider whether the allegedly defamatory statement 
exposes the plaintiff to (public) hatred, contempt, ridicule, or obloquy (shame or disgrace); 
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causes people to shun or avoid the plaintiff; or has a tendency to injure the plaintiff in his 
occupation or adversely affect the plaintiff’s trade or business.  Smith v. Nimea, 18 FSM R. 36, 
47 (Pon. 2011). 
 

A letter to the Foreign Investment Board which was not released to the public did not 
expose the plaintiff to hatred, contempt, ridicule, or obloquy, because if people could not learn of 
the letter, they could not derive from the letter a reason to shun or avoid him; nor could the letter 
have injured the plaintiff’s occupation since he was no longer employed at the time of the 
defendant’s letter; and nor did it harm his trade or business because his proposed software 
business was not in existence at the time of the letter and because the Foreign Investment 
Board’s denial of his application was based not on the concerns raised in the letter, but on 
problems with capitalization.  Smith v. Nimea, 18 FSM R. 36, 47 (Pon. 2011). 
 

Opinions, even if objectionable, are not actionable as defamation.  Were the court to 
recognize opinions as actionable defamation, the judiciary would be flooded with civil actions 
based on little more than the equivalent of schoolyard taunts.  Smith v. Nimea, 18 FSM R. 36, 
47 (Pon. 2011). 
 

A court, in considering the context of the alleged defamatory statements, cannot ignore that 
the alleged defamatory letter came as a response to a public solicitation for comments initiated 
by the Foreign Investment Board and that the FIB’s role as an administrative and investigatory 
agency strongly attenuates what minimal defamatory effect the letter may otherwise have had.  
Smith v. Nimea, 18 FSM R. 36, 47 (Pon. 2011). 
 

A cause of action for business libel must fail when the defendant did no more than respond 
to a solicitation for public comment by a government agency in a matter of public interest.  Smith 
v. Nimea, 18 FSM R. 36, 48 (Pon. 2011). 
 

Free speech is not a limitless right.  One limitation comes from defamation law.  FSM Dev. 
Bank v. Abello, 18 FSM R. 192, 196 (Pon. 2012). 
 

Libel is a subset of defamation, and is defined as a false and unprivileged publication by 
writing or other fixed representation to the eye which exposes any person to hatred, contempt, 
ridicule, or obloquy or which causes him to be shunned or avoided or which has a tendency to 
injure him in his occupation.  FSM Dev. Bank v. Abello, 18 FSM R. 192, 197 (Pon. 2012). 
 

A court considers whether the allegedly defamatory statement:  exposes the plaintiff to 
(public) hatred, contempt, ridicule or obloquy (shame or disgrace); causes people to shun or 
avoid the plaintiff; or has a tendency to injure the plaintiff in his occupation or adversely affect 
the plaintiff’s trade or business.  FSM Dev. Bank v. Abello, 18 FSM R. 192, 197 (Pon. 2012). 
 

Considerations of constitutional law and free speech sometimes apply in defamation cases, 
as when the action involves a public official, a public figure, or a matter of substantial public 
controversy.  In such cases, beyond the other elements of defamation, the plaintiff must show 
that the defendant knew that the defamatory statement was false, or acted with malice or a 
reckless disregard for the truth.  FSM Dev. Bank v. Abello, 18 FSM R. 192, 197 (Pon. 2012). 
 

A communication is defamatory if it tends so to harm the reputation of another as to lower 
him in the estimation of the community or to deter third persons from associating or dealing with 
him.  Peniknos v. Nakasone, 18 FSM R. 470, 484 n.7 (Pon. 2012). 
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In order to establish a claim for defamation-republisher, the plaintiff must prove that the 

defendant republished:  1) defamatory statements; 2) a non-privileged communication to a third-
party; 3) the falsity of that statement; 4) referencing the plaintiff; 5) at least negligence on the 
publisher’s part; and 6) prove resulting injury.  Peniknos v. Nakasone, 18 FSM R. 470, 485 
(Pon. 2012). 
 

One who repeats or otherwise republishes a defamatory matter is subject to liability as if he 
had originally published it.  Peniknos v. Nakasone, 18 FSM R. 470, 485 (Pon. 2012). 
 

Publication of a defamatory matter is its communication intentionally or by a negligent act to 
one other than the person defamed; and one who intentionally and unreasonably fails to remove 
defamatory matter that he knows to be exhibited on land or chattels in his possession or under 
his control is subject to liability for its continued publication.  Peniknos v. Nakasone, 18 FSM R. 
470, 485 (Pon. 2012). 
 

A republication of the defamatory matter to a third person is essential to liability for 

defamation-republisher ─ in order to establish liability, there must be evidence that the 

defendant republished defamatory matter either intentionally or negligently to a third party other 
than the plaintiff.  Peniknos v. Nakasone, 18 FSM R. 470, 485 (Pon. 2012). 
 

In the case of slander, as opposed to libel, the act is usually the speaking of the words.  
Peniknos v. Nakasone, 18 FSM R. 470, 485 (Pon. 2012). 
 

In an action for defamation, the plaintiff has the burden of proving, when the issues are 
properly raised 1) the communication’s defamatory character, 2) its publication by the 
defendant, 3) its application to the plaintiff, 4) the recipient’s understanding of the defamatory 
meaning, 5) the recipient’s understanding of it as intended to be applied to the plaintiff, 6) 
special harm resulting to the plaintiff from its publication, 7) the defendant’s negligence, reckless 
disregard or knowledge regarding the truth or falsity and the communication’s defamatory 
character, and 8) the abuse of a conditional privilege.  Peniknos v. Nakasone, 18 FSM R. 470, 
485-86 n.9 (Pon. 2012). 
 

In an action for defamation-republisher, a plaintiff’s statement of facts are insufficient to 
show the essential element of republication by the defendant when the plaintiff does not name 
the defendant’s employee(s) that made the republication of any defamatory communication, or 
state when, where, and how the communication(s) occurred or who were the communication’s 
recipients.  Peniknos v. Nakasone, 18 FSM R. 470, 486 (Pon. 2012). 
 

If a defendant repeats or otherwise republishes defamatory matter, it is subject to liability as 
if it had originally published the matter.  A standard of proof similar to that which would be 
applied to the original publisher is required.  Peniknos v. Nakasone, 18 FSM R. 470, 486 (Pon. 
2012). 

The tort of defamation includes libel and slander and generally embodies the public policy 
that individuals should be free to enjoy their reputations unimpaired by false and defamatory 
attacks.  Zacchini v. Hainrick, 19 FSM R. 403, 411 (Pon. 2014). 
 

The tort of libel may be defined as a false and unprivileged publication by writing or other 
fixed representation to the eye which exposes any person to hatred, contempt, ridicule, or 
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obloquy or which causes him to be shunned or avoided or which has a tendency to injure him in 

his occupation.  Libel is a smaller subset of defamation ─ libel is written or visual defamation; 

slander is oral or aural defamation.  Zacchini v. Hainrick, 19 FSM R. 403, 411 n.1 (Pon. 2014). 
 

Defamation causes of action arise under state law.  Pohnpei generally follows the 
Restatement approach in its law concerning tort issues.  Zacchini v. Hainrick, 19 FSM R. 403, 
411 (Pon. 2014). 
 

A communication is defamatory if it tends so to harm the reputation of another so to lower 
him in the estimation of the community or to deter third persons from associating or dealing with 
him.  Zacchini v. Hainrick, 19 FSM R. 403, 411 (Pon. 2014). 
 

A threshold issue is whether a statement is objectively defamatory or merely subjectively 
offensive.  The gravamen or gist of an action for defamation is it denigrates the opinion which 
others in the community have of the plaintiff and invades the plaintiff’s interest in his reputation 
and good name.  It is not based on any physical or emotional distress to the plaintiff that may 
result.  Zacchini v. Hainrick, 19 FSM R. 403, 411-12 n.3 (Pon. 2014). 
 

Four elements must be proven in a defamation claim:  1) false and defamatory statement 
concerning another; 2) an unprivileged publication to a third party; 3) fault amounting at least to 
negligence on part of the publisher; and 4) either actionability of the statement irrespective of 
special harm or the existence of special harm caused by the publication.  The plaintiff thus has 
the burden to show falsity, publication, fault, and injury.  Zacchini v. Hainrick, 19 FSM R. 403, 
412 (Pon. 2014). 
 

Since truth is an affirmative defense to a defamation action, the court must distinguish 
between statements of fact and assertions of opinion, because opinions, false or not, libelous or 
not, are constitutionally protected and may not be the subject of private damage actions, 
provided that the facts supporting the opinions are set forth.  Zacchini v. Hainrick, 19 FSM R. 
403, 412 (Pon. 2014). 
 

Opinions, even if objectionable, are not actionable as defamation.  An opinion is a personal 
comment about another’s conduct, qualifications, or character that has some basis in fact, and 
whether a statement is an opinion, must be determined by the totality of the circumstances, 
including the forum in which the statement is made, the medium in which the statement was 
disseminated, and the audience to which it is published.  Zacchini v. Hainrick, 19 FSM R. 403, 
412 (Pon. 2014). 
 

When, from the totality of the circumstances, it is clear that the nature of a job reference is 
to ask for an opinion about the employee’s characteristics and conduct and the nature of the 
numerical scale for the opinion is not objective; when the defendant’s oral answers were either 
true or non-verifiable opinions; when any undisclosed imputation was not necessarily and 
unequivocally false and therefore could not be the subject of an implied defamation claim; and 
when it is clear that the interview question is asking for an employer’s opinion about what his 
previous employee’s weaknesses were, those weaknesses are not verifiable as either right or 
wrong, and thus cannot be the subject of a defamation claim.  Zacchini v. Hainrick, 19 FSM R. 
403, 414-15 (Pon. 2014). 
 

Truth is an absolute bar to a defamation claim.  Zacchini v. Hainrick, 19 FSM R. 403, 413 



TORTS ─ DEFAMATION 

 

90 

(Pon. 2014). 
 

An inference of falsity cannot be extended to non-verifiable opinions.  Zacchini v. Hainrick, 
19 FSM R. 403, 413 (Pon. 2014). 
 

Publication is a term of art, meaning that there was a communication to a third party person 
other than the person defamed.  Zacchini v. Hainrick, 19 FSM R. 403, 413 (Pon. 2014). 
 

Without communication to another person a statement is of no consequence, but a 
statement is published even if made only to one other person.  Furthermore, the publication 
must also be "unprivileged."  When the publication is invited, procured, or consented to by the 
plaintiff, the publication is generally not deemed sufficient.  Zacchini v. Hainrick, 19 FSM R. 403, 
413 (Pon. 2014). 
 

Generally, establishing that the alleged defamatory statements were made to just one other 
person is enough, but when the statements were made to an employee of a reporting service 
that the plaintiff had hired, the plaintiff both invited and consented to the publication of the job 
references by signing up for the reporting service, and in doing so, requested that an agent 
procure the statements on his behalf, and legally, therefore, it cannot be said that the job 
reference was published to a third party under this term of art.  Zacchini v. Hainrick, 19 FSM R. 
403, 413-14 (Pon. 2014). 
 

In the employment context, references are protected by a qualified privilege, also known as 
the "merchant’s" privilege.  Responses by past employers to inquiries from prospective 
employers raise a conditional privilege based on the performance of a private duty.  Zacchini v. 
Hainrick, 19 FSM R. 403, 414 (Pon. 2014). 
 

A communication derogatory of an employee’s character or attributes, or concerning the 
reasons for his discharge or circumstances surrounding the termination of his employment 
generally, may be qualified, or conditionally privileged if made in good faith, in a reasonable 
manner and for a proper purpose.  To overcome the merchant’s privilege the plaintiff must 
demonstrate "express malice," or in modern terms, actual malice.  Actual malice means that 
statements were made with knowledge of its falsity or a reckless disregard for the truth by clear 
and convincing evidence.  Zacchini v. Hainrick, 19 FSM R. 403, 414 (Pon. 2014). 
 

Damages in defamation cases generally consider whether the allegedly defamatory 
statement: exposes the plaintiff to (public) hatred, contempt, ridicule or obloquy (shame or 
disgrace); causes people to shun or avoid the plaintiff; or has a tendency to injure the plaintiff in 
his occupation or adversely affect the plaintiff’s trade or business.  Zacchini v. Hainrick, 19 FSM 
R. 403, 414 (Pon. 2014). 
 

Damages for defamation are divided into three categories, 1) punitive damages or 
exemplary damages, where actual malice or recklessness is shown; 2) special damages such 
as the loss of business which are recoverable only on proof of loss of specific economic 
benefits; and 3) general damages which follow inevitably from the defamatory imputation.  
General damages can include loss of reputation, shame, mortification, and hurt feelings.  
Zacchini v. Hainrick, 19 FSM R. 403, 414 (Pon. 2014). 
 

Punitive damages resulting from the alleged defamatory statement cannot, under the 
express malice standard, be shown by inferences.  Inferences are not enough.  Zacchini v. 
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Hainrick, 19 FSM R. 403, 414 (Pon. 2014). 
 

Speculative injury is not enough, with regard to special injury, it must be demonstrably 
shown.  Zacchini v. Hainrick, 19 FSM R. 403, 415 (Pon. 2014). 
 

When, even considered in the light most favorable to the plaintiff, only one of the elements 
of defamation can be met, the inability to prove the other elements of the claim, necessarily 
requires that summary judgment be granted for the defendants with regard to the defamation 
claim.  Zacchini v. Hainrick, 19 FSM R. 403, 415 (Pon. 2014). 
 

Defamation is a false and unprivileged publication which exposes any person to hatred, 
contempt, ridicule, or obloquy or which causes him to be shunned or avoided or which has a 
tendency to injure him in his occupation.  George v. Palsis, 19 FSM R. 558, 567 (Kos. 2014). 
 

Defamation is a state law cause of action.  Apostol v. Maniquiz, 22 FSM R. 146, 149 (Chk. 
2019). 
 

The right not to be defamed, libeled, or slandered is not a right guaranteed by the 
Constitution or by the civil rights statute.  Apostol v. Maniquiz, 22 FSM R. 146, 149 (Chk. 2019). 
 

Whether an allegedly defamatory pleading in a case filed in a national court is privileged or 
actionable should be decided as a matter of national law and is thus a matter arising under 
national law.  Helgenberger v. Helgenberger, 22 FSM R. 244, 249 (Pon. 2019). 
 

A private litigant is absolutely privileged to publish defamatory matter concerning another in 
communications preliminary to a proposed judicial proceeding, or in the institution of or during 
the course and as a part of, a judicial proceeding in which he participates, if the matter has 
some relation to the proceeding.  This privilege is based upon the public interest in according to 
all men the utmost freedom of access to the courts of justice for the settlement of their private 
disputes.  Like the privilege of an attorney, it is absolute.  Helgenberger v. Helgenberger, 22 
FSM R. 244, 249-50 (Pon. 2019). 
 

The absolute privilege or immunity for litigants and their attorneys is necessary for them to 
be protected not only from civil liability but also from the danger of even an unsuccessful civil 
action.  It is thus necessary that the court not inquire into the propriety of their conduct in civil 
proceedings brought against them for misconduct in their position.  The privilege, or immunity, is 
absolute and the protection is complete, and is not conditioned upon the honest and reasonable 
belief that the defamatory matter is true or upon the absence of ill will on the actor’s part, but is 
based upon a policy that treats the ends to be gained by permitting defamatory statements as 
outweighing the harm that may be done to the reputation of others.  Helgenberger v. 
Helgenberger, 22 FSM R. 244, 250 (Pon. 2019). 
 

At common law, parties to judicial proceedings are granted an absolute privilege to use 
defamatory language because of the overriding public interest that persons should speak freely 
and fearlessly in litigation, uninfluenced by the possibility of being brought to account in an 
action for defamation.  This common law principle is eminently suitable for the FSM because it 
is difficult to see how any court system could function otherwise.  It is sound public policy.  
Helgenberger v. Helgenberger, 22 FSM R. 244, 250 (Pon. 2019). 
 

Statements contained in pleadings, affidavits, depositions and other documents directly 
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related to the case partake of this privilege; they cannot serve as the basis for an action for 
defamation.  Since this privilege is absolute and the immunity is complete, whether counsel 
made a reasonable inquiry into the facts before filing the complaint is irrelevant.  Helgenberger 
v. Helgenberger, 22 FSM R. 244, 250 (Pon. 2019). 
 

Statements in pleadings, if relevant and pertinent to the issues, are absolutely privileged 
even if the statements are false and made maliciously.  Helgenberger v. Helgenberger, 22 FSM 
R. 244, 250 (Pon. 2019). 
 

False, misleading, or defamatory communications, even if made with malicious intent, are 
not actionable if they are material to, and made in the course of, a judicial or quasi-judicial 
proceeding.  Helgenberger v. Helgenberger, 22 FSM R. 244, 250 (Pon. 2019). 
 

Statements made by counsel and parties in the course of judicial proceedings are privileged 
as long as such statements are material and pertinent to the questions involved irrespective of 
the motive with which they are made.  Helgenberger v. Helgenberger, 22 FSM R. 244, 251 
(Pon. 2019). 
 

Because the plaintiffs have an absolute privilege or complete immunity from defamation 
liability to the counterclaimant, the court must grant the plaintiffs summary judgment on the 
defamation counterclaims and the court must deny the counterclaimant’s cross motion for 
summary judgment.  Helgenberger v. Helgenberger, 22 FSM R. 244, 251 (Pon. 2019). 
 

A litigant’s absolute privilege applies not only to defamation actions, but to any tort action 
based on statements made in connection with a judicial proceeding.  These include the 
intentional infliction of emotional distress, the invasion of privacy, and false light actions, 
including false light invasion of privacy claims that fail to meet the standards for defamation.  
Helgenberger v. Helgenberger, 22 FSM R. 244, 251 n.7 (Pon. 2019). 
 

Libel is a false and unprivileged publication by writing which exposes any person to hatred, 
contempt, ridicule, or obloquy or which causes him or her to be shunned or avoided or which 
has a tendency to injure him or her in his or her occupation.  Berman v. Pohnpei, 22 FSM R. 
377, 381 (Pon. 2019). 
 

The court will not grant the plaintiff summary judgment on her defamation claim when it has 
no basis to find as an undisputed fact that the inclusion of a false statement in a statement, the 
rest of which was true, caused any damage, especially because the court cannot find that that 
one false statement, and that false statement alone, caused damages.  Berman v. Pohnpei, 22 
FSM R. 377, 381-82 (Pon. 2019). 
 

Libel is written or visual defamation and slander is oral or aural defamation.  Panuelo v. 
FSM, 22 FSM R. 498, 510 (Pon. 2020). 
 

When the movants seek to dismiss a slander cause of action for the failure to state a claim 
and their ground is a factual defense, the court, accepting the plaintiff’s factual allegations as 
true and the inferences drawn therefrom in her favor, cannot dismiss that cause of action on that 
ground.  Panuelo v. FSM, 22 FSM R. 498, 510 (Pon. 2020). 
 

─ Defamation Per Se 
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Defamation per se follows the ordinary defamation analysis, except the requirement to show 

special injury is waived when the disparaging statements impute a 1) criminal offense; 2) a 
loathsome disease; 3) a matter incompatible with his business, trade, profession or office; 4) or 
sexual misconduct.  Zacchini v. Hainrick, 19 FSM R. 403, 415 (Pon. 2014). 
 

Defamation per se is words which on their face and without the aid of extrinsic proof are 
recognized as injurious.  It is words that are obviously harmful without innuendo, colloquium, or 
explanation.  The words must be susceptible of but one meaning, and that an opprobrious one.  

When the defamatory character of the statements is apparent on its face ─ that is when the 

words used are so obviously and materially harmful to the plaintiff that the injury to his or her 
reputation may be presumed.  Zacchini v. Hainrick, 19 FSM R. 403, 415 (Pon. 2014). 
 

Defamation per se follows the ordinary defamation analysis, except the requirement to show 
special injury is waived when the disparaging statements impute a 1) criminal offense; 2) a 
loathsome disease; 3) a matter incompatible with his business, trade, profession or office; 4) or 
sexual misconduct.  Zacchini v. Hainrick, 19 FSM R. 403, 415 (Pon. 2014). 
 

Summary judgment must be granted for the defendants on the plaintiff’s defamation per se 
claim when, although the alleged defamatory remarks relate to the plaintiff’s professional 
reputation, the business imputation is not apparent on the face of the words and the 
disparagement is only made by reference to the context and to innuendo to explain why those 
words are opprobrious.  Zacchini v. Hainrick, 19 FSM R. 403, 415 (Pon. 2014). 
 

The defendants must be granted summary judgment on the plaintiff’s defamation per se 
claim when the plaintiff cannot meet the legal standards necessary to prove the four elements of 
defamation at trial.  The inability to prove even one element bars the claim.  Zacchini v. Hainrick, 
19 FSM R. 403, 415 (Pon. 2014). 
 

Defamation per se follows the ordinary defamation analysis, except the requirement to show 
special injury [that is, that the false statement caused compensatory damages] is waived when 
the disparaging statements impute 1) a criminal offense; 2) a loathsome disease; 3) a matter 
incompatible with his or her business, trade, profession or office; or 4) sexual misconduct.  
Berman v. Pohnpei, 22 FSM R. 377, 381 (Pon. 2019). 
 

A court cannot, as a matter of law, conclude that a false statement that an attorney had 
sued a particular government agency would impute a matter that would be incompatible with an 
attorney’s profession and thus constitute defamation per se when, if an occasion had arisen 
where it seemed advisable, the attorney would have sued the agency and when suing that 
agency would be completely compatible not only with the attorney’s profession but also with her 
particular practice.  Berman v. Pohnpei, 22 FSM R. 377, 382 (Pon. 2019). 
 

Summary judgment for the defendants on a plaintiff’s defamation per se claim leaves the 
regular libel or defamation claim unresolved.  Berman v. Pohnpei, 22 FSM R. 377, 382 (Pon. 
2019). 
 

─ Duty of Care 

 
In a jurisdiction like Pohnpei, where individual and economic development is beginning to 
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take place and people are not quite sophisticated about the uses or proper handling of certain 
machinery or equipment introduced into the community to support such development, the 
procurer, user, owner, or seller of such equipment or machinery must take precautionary 
measures to educate people, either through written or oral explanation, about the proper 
handling, operation or storing of such equipment or machinery, and to inform them about the 
harm that might result if such equipment or machinery is not properly handled, operated or 
stored.  Koike v. Ponape Rock Products, Inc., 3 FSM R. 57, 68 (Pon. S. Ct. Tr. 1986). 
 

So long as a state retains its role as the primary provider of health care services in that 
state, it is legally obligated to make a reasonable effort to provide a health care system 
reasonably calculated to meet the needs of the people of the state, but the state may make 
decisions to limit the scope of medicines to be maintained, so long as the decisions are based 
upon sound medical judgment arrived at through consideration of the health needs and financial 
realities of the state.  Amor v. Pohnpei, 3 FSM R. 519, 530-31 (Pon. 1988). 
 

Once a state health services decision has been made that a particular medicine should be 
obtained for patients, the state health services staff and other responsible state officials are 
under a duty to take reasonable steps to obtain the medicine.  Amor v. Pohnpei, 3 FSM R. 519, 
531 (Pon. 1988). 
 

The standard of care for doctors at the Truk State hospital is that they are to exercise 
professional judgment in the attempt to diagnose the illness of the patient, and then, consistent 
with available facilities and supplies, act on that diagnosis.  Asan v. Truk, 4 FSM R. 51, 56 (Truk 
S. Ct. Tr. 1989). 
 

When a person elects to operate a vehicle on the public streets he owes a duty to 
pedestrians and others using the road and adjacent areas to operate the vehicle in a safe and 
prudent manner.  When the breach of this duty by driving in a fast and careless manner is the 
proximate cause of an injury the driver will be held liable.  Ludwig v. Mailo, 5 FSM R. 256, 259 
(Chk. S. Ct. Tr. 1992). 
 

Only when there is a duty of care, breach of this duty, damage caused by the breach, and 
determination of the value of the damage can there be a liability for negligence.  Nena v. 
Kosrae, 5 FSM R. 417, 420 (Kos. S. Ct. Tr. 1990). 
 

Everyone has a duty of care to act in such a way that other people are not harmed.  Duties 
of care differ according to the circumstances and the exact parameters of each person’s 
responsibilities towards others will be defined through time by judicial decisions and statutes.  
Nena v. Kosrae, 5 FSM R. 417, 421 (Kos. S. Ct. Tr. 1990). 
 

The state, when building a road, has a duty of care to take precautions to avoid foreseeable 
harm, and it has a duty of care not to take undue advantage of a landowner’s generosity and 
lack of understanding of his rights.  Nena v. Kosrae, 5 FSM R. 417, 421 (Kos. S. Ct. Tr. 1990). 
 

Generally, a breach of duty is proven by the testimony of witnesses who describe what a 
reasonable person, acting in compliance with the duty of care, would have done or not done in 
the same situation.  In rare circumstances when the facts are indisputable and when they raise 
such a strong inference that all reasonable people agree on the duty of care, the court can 
decide, as a matter of law, the person has breached his duty of care.  Nena v. Kosrae, 5 FSM 
R. 417, 421 (Kos. S. Ct. Tr. 1990). 
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When the state fails to tell a landowner that he has the option to refuse to grant the state an 

easement for a road, it has breached its duty of care.  Nena v. Kosrae, 5 FSM R. 417, 421-22 
(Kos. S. Ct. Tr. 1990). 

In order to be liable for a breach of the duty of care the breach must cause damage.  Nena 
v. Kosrae, 5 FSM R. 417, 422 (Kos. S. Ct. Tr. 1990). 
 

A defendant must exercise due care not to cause others emotional distress that leads in 
turn to a foreseeable physical result.  Eram v. Masaichy, 7 FSM R. 223, 226-27 (Chk. S. Ct. Tr. 
1995). 
 

Where there was no physical manifestation of the emotional distress that was foreseeable 
there can be no claim for negligent infliction of emotional distress.  Eram v. Masaichy, 7 FSM R. 
223, 227 (Chk. S. Ct. Tr. 1995). 
 

To license police officers to carry firearms without adequate training breaches the duty of 
care of the state and the chief of police because the duty of care is heightened when the 
instrumentality given the police is a deadly one.  Davis v. Kutta, 7 FSM R. 536, 547 (Chk. 1996). 
 

An employer owes a duty of care toward its employee to see that the employee is properly 
educated about the operation of clearly dangerous machinery.  Fabian v. Ting Hong Oceanic 
Enterprises, 8 FSM R. 63, 65 (Chk. 1997). 
 

Where the employer is aware that unsafe procedures are being used and safe procedures 
are possible, but the employer does not demand them, the employer breaches its duty of care 
toward its employees.  Fabian v. Ting Hong Oceanic Enterprises, 8 FSM R. 63, 65 (Chk. 1997). 
 

Acts that do not provide for a private citizen’s cause of action for monetary damages cannot 
be used to create a duty for the breach of which damages may be awarded.  Pohnpei v. M/V 
Miyo Maru No. 11, 8 FSM R. 281, 292 (Pon. 1998). 
 

The common law "incomplete privilege" of one to enter onto the land of another in times of 
private necessity is essentially codified by 19 F.S.M.C. 805(3), which states that "no person, 
including the owner or occupier of land may hinder or impede a rescuer."  But it cannot have 
been the intent of 19 F.S.M.C. 805(3) to prevent law enforcement officials from carrying out their 
official duties in the face of an emergency rescue situation.  Pohnpei v. M/V Miyo Maru No. 11, 
8 FSM R. 281, 292 (Pon. 1998). 
 

The general principle is that one person may be liable in tort to another only if the first 
intentionally or negligently violates a duty owed to the other, and the other is injured as a result.  
Pohnpei v. M/V Miyo Maru No. 11, 8 FSM R. 281, 293, 294 (Pon. 1998). 
 

Everyone has a duty of care to act in such a way that other people are not harmed.  Duties 
of care differ according to the circumstances.  The exact parameters of each person’s 
responsibilities towards others will be defined through time by judicial decisions and statutes.  
Asher v. Kosrae, 8 FSM R. 443, 449 (Kos. S. Ct. Tr. 1998). 
 

There is a duty to take precautions in installing a telephone pole and wires to avoid 
foreseeable harm, for example, a child or another person walking into the dangling wire and 
causing injury.  Asher v. Kosrae, 8 FSM R. 443, 449 (Kos. S. Ct. Tr. 1998). 
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Generally, a breach of duty is proven by the testimony of a witness who describes what a 

reasonable person, acting in compliance with the duty of care, would have done or not done in 
the same situation.  Asher v. Kosrae, 8 FSM R. 443, 449 (Kos. S. Ct. Tr. 1998). 
 

In determining liability for negligent injuries generally, electricity providers are required to 
use reasonable care in the construction and maintenance of their lines and apparatus, and will 
be responsible for any conduct falling short of this standard.  Asher v. Kosrae, 8 FSM R. 443, 
449 (Kos. S. Ct. Tr. 1998). 
 

Electricity providers transmitting or using electricity are required to guard against events 
which can be reasonably foreseen or anticipated.  The extent of the duty or standard of care is 
measured in the terms of foreseeability of injury from the situation created.  It is not necessary 
that a power provider anticipate the precise injury to someone who had a right to be in the 
vicinity.  Asher v. Kosrae, 8 FSM R. 443, 449-50 (Kos. S. Ct. Tr. 1998). 
 

One in the business of generating and distributing electricity who engages to install electric 
equipment must exercise the care of a reasonably prudent person skilled in the practice and art 
of installing such equipment according to the state of the art or method generally used by 
persons engaged in a like business at the time the work is done.  An electricity provider is also 
charged with the duty of maintaining their electrical equipment and appliances.  Asher v. 
Kosrae, 8 FSM R. 443, 450 (Kos. S. Ct. Tr. 1998). 
 

It is the imperative duty of electricity providers to make reasonable and proper inspection of 
their wires and other equipment and to use due diligence to discover and repair defects.  A 
failure to perform such duty constitutes negligence.  Asher v. Kosrae, 8 FSM R. 443, 450 (Kos. 
S. Ct. Tr. 1998). 
 

An electricity provider must make reasonable and proper inspections of its appliances with 
such frequency as appears reasonably necessary, and use due diligence to discover and 
remedy defects so that injury will not result.  The presence of a conspicuous defect or 
dangerous condition of the electrical appliance which has existed for a considerable length of 
time will create a presumption of constructive notice of the defect.  Asher v. Kosrae, 8 FSM R. 
443, 450 (Kos. S. Ct. Tr. 1998). 
 

The provisions of the Kosrae State Code do not impose a duty upon the state to grant 
medical referrals to every person.  Asher v. Kosrae, 8 FSM R. 443, 451 (Kos. S. Ct. Tr. 1998). 
 

Although neither state law nor regulation imposes any duty upon the state to make a 
medical referral to every person, a volunteer who gratuitously offers to provide service or 
assistance to another, and causes that other to rely upon the offer rather then to seek 
alternative ways of responding to the need, owes a duty to perform the donated services with 
reasonable care.  Asher v. Kosrae, 8 FSM R. 443, 451 (Kos. S. Ct. Tr. 1998). 
 

When the state volunteers to provide medical service or assistance and causes the 
someone to rely upon that offer, what constitutes reasonable action or assistance must be 
determined in light of the surrounding circumstances.  Asher v. Kosrae, 8 FSM R. 443, 451 
(Kos. S. Ct. Tr. 1998). 
 

In order to impose a duty upon the state to return a patient to Pohnpei for treatment, the 
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state must know about the need for further medical care.  If the state was not informed, it cannot 
be charged with the knowledge or the duty to return a patient for further medical treatment.  
Asher v. Kosrae, 8 FSM R. 443, 451 (Kos. S. Ct. Tr. 1998). 
 

One who carries on a dangerous activity must use care commensurate with the risk or 
danger of injury involved or suffer liability for resulting injuries.  Nelper v. Akinaga, Pangelinan & 
Saita Co., 8 FSM R. 528, 535 (Pon. 1998). 
 

It is a breach of a duty of care to fail to warn persons known to be on nearby land when 
blasting will occur.  Nelper v. Akinaga, Pangelinan & Saita Co., 8 FSM R. 528, 540 (Pon. 1998). 
 

The common law definition of negligence includes the failure to use such care as a 
reasonably prudent person would use in a similar situation.  Sigrah v. Timothy, 9 FSM R. 48, 53 
(Kos. S. Ct. Tr. 1999). 
 

An employer owes a duty of care toward its employee to see that the employee is properly 
educated about the operation of clearly dangerous machinery.  An employer who recognizes the 
potential danger of a work situation, but who fails to take steps to reduce the danger or warn his 
employees of the danger is negligent.  Sigrah v. Timothy, 9 FSM R. 48, 53 (Kos. S. Ct. Tr. 
1999). 
 

30 F.S.M.C. 104 does not require the FSM Development Bank to provide technical 
assistance to persons the bank loans money to, but simply permits it to provide such 
assistance.  The bank has no duty to provide technical assistance.  FSM Dev. Bank v. Mudong, 
10 FSM R. 67, 76 (Pon. 2001). 

The statute, 30 F.S.M.C. 104, does not impose a duty upon the FSM Development Bank to 
provide technical assistance to debtors to whom it has already made a loan, nor to assignees of 
those debtors.  Nor does it give rise to a private cause of action.  FSM Dev. Bank v. Mudong, 10 
FSM R. 67, 76-77 (Pon. 2001). 
 

In order to be liable for a breach of duty of care, the breach must cause damage.  Talley v. 
Lelu Town Council, 10 FSM R. 226, 236 (Kos. S. Ct. Tr. 2001). 
 

A general contractor in control of a structure or premises owes to the employees of any 
other contractor rightfully thereon a duty to exercise ordinary care to keep the structure or 
premises in a safe condition for their use.  Amayo v. MJ Co., 10 FSM R. 244, 250 (Pon. 2001). 
 

An employer has a duty to exercise ordinary or reasonable care commensurate with the 
nature of the business to protect the employee from the hazards incident to it, and the employer 
is bound to exercise this degree of diligence in providing his employee with a safe working 
place.  Amayo v. MJ Co., 10 FSM R. 244, 250 (Pon. 2001). 
 

An owner/general contractor who actively supervises daily construction operations has a 
duty to keep the premises safe for all workers on the job and is ultimately liable for injuries 
occurring on the worksite when those injuries result from failure to perform that duty.  Amayo v. 
MJ Co., 10 FSM R. 244, 250 (Pon. 2001). 
 

When a general contractor had a duty to provide a safe work environment for the 
construction work to be done at the second story heights and his duty in this regard ran not only 
to the employees of subcontractors, but to those that he employed directly as well, which 
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included the plaintiff, and when his failure to provide any kind of safety equipment, precautions, 
instructions or supervision resulted in the plaintiff’s fall and consequent injury, he is therefore 
liable for the damages suffered as a result of that injury.  Amayo v. MJ Co., 10 FSM R. 244, 
250-51 (Pon. 2001). 
 

30 F.S.M.C. 104(b) does not create a duty for the FSM Development Bank to provide 
technical assistance, but rather authorizes the FSM Development Bank to provide such 
assistance as a part of its functions.  FSM Dev. Bank v. Ifraim, 10 FSM R. 342, 345 (Chk. 2001). 
 

Sellers of inflammable liquids owe a high duty toward consumers to exercise care in the 
sales of inflammable liquids to consumers.  Lebehn v. Mobil Oil Micronesia, Inc., 10 FSM R. 
348, 353 (Pon. 2001). 
 

When, according to the complaint’s allegations, the defendants’ medical malpractice led to 
the deceased’s death, and when, attached to the defendants’ summary judgment motion is an 
affidavit of a medical doctor who is board certified in the field of family practice and the affidavit 
recites that the doctor has reviewed the medical records and that his opinion is that her 
diagnosed illness, tuberculosis of the spine, was so serious that in order to avoid paralysis, it 
would have been acceptable practice to administer the medications in question even if the 
deceased’s treating doctors had been aware of her hepatitis history, the doctor’s affidavit is 
relevant evidence based on an adequate foundation, that tends to show that the defendants did 
not violate the applicable standard of care.  This evidence is of sufficient weight that left 
unopposed, no genuine issue of material fact exists under FSM Civil Rule 56, and the 
defendants are entitled to judgment as a matter of law.  Since the plaintiffs have offered nothing 
to meet the evidence offered by the defendants, no genuine issues of material fact therefore 
exist, and the defendants are entitled to summary judgment in their favor.  Joe v. Kosrae, 13 
FSM R. 45, 47 (Kos. 2004). 
 

The bailee, having custody of the bailor's property, has the obligation to exercise due care 
to protect the property from loss, damage or destruction.  Palik v. PKC Auto Repair Shop, 13 
FSM R. 93, 96 (Kos. S. Ct. Tr. 2004). 
 

While a mortgagee bank may have policies and rules it must follow that require it to inquire 
into the purported collateral or security and require ownership documents and certified maps of 
the property’s location when land is used as collateral or security for its loans, it has not been 
shown that violation of these policies and rules creates a duty to a stranger to the mortgage.  
They may create a duty to the bank’s shareholder, and failure to follow them may result in the 
bank holding worthless security, but the bank has not been shown to have a general duty to all 
landowners not to accept a mortgage to land one of them might later claim.  Rudolph v. Louis 
Family, Inc., 13 FSM R. 118, 127-28 (Chk. 2005). 
 

Since a bank owed no duty of care to a plaintiff when it took a mortgage to secure a loan to 
another, and that mortgage, even if it is unenforceable, was not the proximate cause of the 
plaintiff’s alleged damages, the bank is entitled to summary judgment as a matter of law on the 
plaintiff’s negligence and void mortgage causes of action.  Additional reasons for this are that 
the bank has not attempted to foreclose its mortgage and that the mortgage does not cover the 
lot for which the plaintiff has a determination of ownership.  Rudolph v. Louis Family, Inc., 13 
FSM R. 118, 128 (Chk. 2005). 
 

A mortgagee, is not an insurer or guarantor of the mortgagor’s actions.  Rudolph v. Louis 
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Family, Inc., 13 FSM R. 118, 129 (Chk. 2005). 
 

Duties of care differ according to the circumstances.  The test is whether the injury, under 
all the circumstances, might reasonably been foreseen by a person of ordinary intelligence and 
prudence.  Phillip v. Kosrae, 14 FSM R. 109, 113 (Kos. S. Ct. Tr. 2006). 
 

The municipality, chief, and jailer owed a prisoner a duty of care, had a duty to regularly 
observe his condition, breached that duty by failing to provide the required checks on his 
condition.  These defendants are therefore liable under for the prisoner’s death by neglect.  The 
municipality, through its subsequent conduct, effectively ratified its agents’ conduct.  Lippwe v. 
Weno Municipality, 14 FSM R. 347, 353 (Chk. 2006). 
 

"Assumption of the risk" is a common law defense to negligence, which acts as a complete 
bar to the plaintiff’s recovery because it relieves the defendant of any duty of care to the plaintiff.  
Kileto v. Chuuk, 15 FSM R. 16, 17-18 (Chk. S. Ct. App. 2007). 
 

"Assumption of the risk" usually describes a common law negligence or other tort defense 
that acts as a complete bar to the plaintiff’s recovery because it relieves the defendant of any 
duty of care to the plaintiff.  Bank of the FSM v. Truk Trading Co., 16 FSM R. 281, 286 (Chk. 
2009). 
 

An insurer has no duty to its agents to undertake an investigation for the agents’ benefit in 
order to stop the agents from converting the insurer’s property.  When the insurer’s property 
was converted by the agents’ intentional actions, the agents cannot argue that the insurer 

should have known that they were converting ─ stealing ─ the insurer’s property, and that since 

the insurer should have stopped them but did not stop them from doing what they had no right 
to do, the agents should not have to pay back what they took.  Individual Assurance Co. v. 
Iriarte, 16 FSM R. 423, 443 (Pon. 2009). 
 

An employer has a duty to exercise ordinary or reasonable care commensurate with the 
nature of the business to protect the employee from the hazards incident to it, and the employer 
is bound to exercise this degree of diligence in providing his employee with a safe working 
place.  Duty of care is one of the four elements of a negligence cause of action.  Roosevelt v. 
Truk Island Developers, 17 FSM R. 264, 265-66 (Chk. 2010). 
 

Generally, one who undertakes to render professional service is under a duty to the person 
for whom the service is to be performed to exercise such care, skill, and diligence as men in that 
profession ordinarily exercise under like circumstances.  FSM v. GMP Hawaii, Inc., 17 FSM R. 
555, 579-80 (Pon. 2011). 
 

The law imposes upon persons performing architectural, engineering, and other 
professional and skilled services the obligation to exercise a reasonable degree of care, skill 
and ability, which generally is taken and considered to be such a degree of care and skill as, 
under similar conditions and like surrounding circumstances, is ordinarily employed by their 
respective professions.  FSM v. GMP Hawaii, Inc., 17 FSM R. 555, 580 (Pon. 2011). 
 

Unless he represents that he has greater or less skill or knowledge, one who undertakes to 
render services in the practice of a profession or trade is required to exercise the skill and 
knowledge normally possessed by members of that profession or trade in good standing in 
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similar communities.  FSM v. GMP Hawaii, Inc., 17 FSM R. 555, 580 (Pon. 2011). 
 

The circumstances to be considered in determining the standard of care, skill, and diligence 
to be required of a professional include the terms of the employment agreement, the nature of 
the problem which the supplier of the service represented himself as being competent to solve, 
and the effect reasonably to be anticipated from the proposed remedies.  FSM v. GMP Hawaii, 
Inc., 17 FSM R. 555, 580 (Pon. 2011). 
 

Although a professional’s duty of care exists independent of and is not created by contract, 
a contract may furnish the conditions for that duty’s fulfilment.  FSM v. GMP Hawaii, Inc., 17 
FSM R. 555, 580 (Pon. 2011). 
 

The reasonable care standards apply similarly to architects, engineers, doctors, lawyers, 
and like professionals engaged in furnishing skilled services for compensation and general 
negligence principles apply.  FSM v. GMP Hawaii, Inc., 17 FSM R. 555, 580 (Pon. 2011). 
 

Ordinarily, a determination that the care, skill, and diligence exercised by a professional 
engaged in furnishing skilled services for compensation was less than that normally possessed 
and exercised by members of that profession in good standing and that the damage sustained 
resulted from the variance requires expert testimony to establish the prevailing standard and the 
consequences of departure from it in the case under consideration.  FSM v. GMP Hawaii, Inc., 
17 FSM R. 555, 580-81 (Pon. 2011). 
 

Because the fact-finder is not permitted to speculate as to the standard against which to 
measure the acts of the professional in determining whether he exercised a reasonable degree 
of care, expert testimony is required.  Only in a few very clear and palpable cases can a court 
dispense with the expert testimony requirement to establish the parameters of professional 
conduct and find damages to have been caused by a professional’s failure to exercise 
reasonable care, skill, and diligence.  FSM v. GMP Hawaii, Inc., 17 FSM R. 555, 581 (Pon. 
2011). 
 

Vessels had a duty not to cause any damage to the reef and marine resources in Yap 
waters, which was breached by the vessels’ failure to maintain a position off of Yap without 
causing damage to Yap’s fringing reef and its attendant marine resources.  People of Gilman ex 
rel. Tamagken v. Woodman Easternline Sdn. Bhd., 18 FSM R. 165, 174 (Yap 2012). 
 

A corporation is not required to warn businesses not to cash checks that have the 
corporation as the payee since those business should not be cashing checks payable to a large, 
off-island corporation, anyway.  The check casher has the duty to determine whether the person 
seeking to cash a check with a corporate payee is authorized by the corporation to do so, if it is 
going to cash the check.  Iriarte v. Individual Assurance Co., 18 FSM R. 340, 363 (App. 2012). 
 

The police, as state officers, have no constitutional duty to rescue persons because due 
process considerations are not implicated when the state fails to help someone already in 
danger.  Ruben v. Chuuk, 18 FSM R. 425, 429 (Chk. 2012). 
 

As a general rule, a person has no legal duty to control the conduct of another.  An 
affirmative duty to aid or protect arises only when a special relationship exists between the 
parties.  Ruben v. Chuuk, 18 FSM R. 425, 430 (Chk. 2012). 
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A special relationship creating a duty of care exists when a person is in police custody, but 
when an officer pursues but does not have any actual contact with the person pursued, that 
person was never seized or in custody.  Ruben v. Chuuk, 18 FSM R. 425, 430 (Chk. 2012). 
 

When a person was never in police custody, the "deliberate indifference" duty of care 
standard for the liability of law enforcement officials towards prisoners does not apply.  Ruben v. 
Chuuk, 18 FSM R. 425, 430 (Chk. 2012). 

When a person is in police custody, a special duty arises because the police would have 
then assumed responsibility for the person as he would not be able to protect himself.  Ruben v. 
Chuuk, 18 FSM R. 425, 430 (Chk. 2012). 
 

The police, by giving up their search for him and leaving the area, did not breach any 
special duty they might have had toward a person they had seen running away.  Ruben v. 
Chuuk, 18 FSM R. 425, 431 (Chk. 2012). 
 

When a person has created the dangerous situation himself, other persons have no duty to 

rescue him unless they had a special relationship with him ─ a special duty towards him.  Ruben 

v. Chuuk, 18 FSM R. 425, 431 (Chk. 2012). 
 

The police are generally not liable to a plaintiff who injures himself fleeing the police.  Ruben 
v. Chuuk, 18 FSM R. 425, 431 (Chk. 2012). 
 

When there is no factual basis for the existence of a special duty, the defendants’ summary 
judgment motion should be granted since one of the essential elements of negligence cannot be 
proven.  Ruben v. Chuuk, 18 FSM R. 425, 431 (Chk. 2012). 
 

A doctor and the state hospital did not breach their duty to render professional medical 
services when they exercised such care, skill, and diligence as someone in that profession 
ordinarily exercises under like circumstances when they correctly diagnosed the patient’s 
ailment, when they recommended her for off-island referral to an appropriate medical facility 
since they were unable to do the tests to confirm their diagnosis and since they were unable to 
offer all of the treatment options that might be needed, and when they offered her appropriate 
medical care as an in-patient until she could go to an off-island medical facility for her follow-up, 
but she refused admission.  William v. Kosrae State Hosp., 18 FSM R. 575, 581 (Kos. 2013). 
 

Since the state did not have a statutorily-created duty under Kosrae Code § 12.1103 to 
assist in paying for the family attendant’s airfare, it did not have a statutorily-created duty to 
inform the family attendant that he could ask the State for financial assistance for his own 
airfare.  William v. Kosrae State Hosp., 18 FSM R. 575, 582 (Kos. 2013). 
 

The state cannot be said to have breached its duty when there was insufficient evidence 
before the court that it was state policy to pay for family attendant’s airfare and to then seek 
repayment by wage or salary allotments; when there was no evidence about when this policy 
was implemented, by whom it was implemented, whether this policy was in existence in July 
2001, the process used to apply for these funds, and whether there were any such funds 
available in late July 2001 that could have been used to immediately pay for the family 
attendant’s ticket; when the statute barred the use of medical referral funds in a manner 
contrary to regulation; and when if no funds were available in July 2001, any request would 
have been futile and it would have been pointless to tell the family attendant that the State could 
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assist.  William v. Kosrae State Hosp., 18 FSM R. 575, 582 (Kos. 2013). 
 

A 1991 memorandum of understanding between the insurer and the Kosrae State Hospital 
that required that the hospital provide all necessary health care services within Kosrae to all 
covered persons and that these services would include the cost of a medical or other attendant 
to accompany a covered person to a health care facility is an agreement that allocates the cost 
of attendants between the parties to the memorandum and it does not, by itself, allocate costs 
or create duties between the state and the insureds ("covered persons") and their families.  
William v. Kosrae State Hosp., 18 FSM R. 575, 582 (Kos. 2013). 
 

While there may be no general duty to explain the type of insurance involved, insurance 
agents may be found to have additional duties when specifically questioned by the insured as to 
the appropriate level of insurance.  Johnny v. Occidental Life Ins., 19 FSM R. 350, 358 (Pon. 
2014). 
 

When the plaintiff has not demonstrated that the defendant’s actions reflect a standard of 
care that is unreasonable under the circumstances, the plaintiff’s negligence claim must fail.  
Etse v. Pohnpei Mascot, Inc., 19 FSM R. 468, 478 (Pon. 2014). 
 

When the bank showed sufficient diligence in investigating the borrowers’ financial condition 
and the borrowers’ ability to repay the loan they sought, if the bank had a duty to the borrowers 
to investigate their ability to pay and to not lend them money if they did not have the ability to 
repay, it did not breach that duty.  FSM Dev. Bank v. Gilmete, 21 FSM R. 159, 171 (Pon. 2017). 
 

Although a party has a duty not to destroy another’s property, that duty is not breached 
when the property’s removal was authorized.  Pelep v. Mai Xiong Inc., 21 FSM R. 182, 187 
(Pon. 2017). 
 

When a reasonable person, in considering the totality of the circumstances, would find that 
the defendant did not breach its duty of care, the plaintiff’s claim for negligence is not 
substantiated.  Pelep v. Mai Xiong Inc., 21 FSM R. 182, 188 (Pon. 2017). 
 

An employer has a duty to exercise ordinary or reasonable care commensurate with the 
nature of the business to protect the employee from hazards incident to it.  The employer is 
bound to exercise this degree of diligence in providing its employee with a safe working place.  
Duty of care is one of the four elements of a negligence cause of action.  Luzama v. Mai Xong, 
Inc., 22 FSM R. 23, 28 (Pon. 2018). 
 

An employer has a duty to provide its employee with proper training, equipment, and a safe 
work environment.  Luzama v. Mai Xong, Inc., 22 FSM R. 23, 28 (Pon. 2018). 
 

In a place like Pohnpei, where industrial and economic development continues to take 
shape and the people are not quite sophisticated about the uses or proper handling of certain 
machinery or equipment, a procurer, user, owner, or seller of equipment or machinery must take 
extra precautionary measures in educating the people about the proper handling, operation, or 
storage of any such machinery or equipment and also inform the people about the potential 
harm if such machinery or equipment is not properly handled, operated, or stored.  Failure to 
observe such extra precautionary measures may render the equipment’s procurer, user, owner, 
operator, or the seller liable for any injury that might result from such failure.  Luzama v. Mai 
Xong, Inc., 22 FSM R. 23, 28 (Pon. 2018). 
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Education or information about dangerous machinery or equipment can be made in writing, 

or by oral explanation, through demonstration, or uses of signs easily understood and 
noticeable.  Luzama v. Mai Xong, Inc., 22 FSM R. 23, 28 (Pon. 2018). 
 

When an employer is aware that unsafe procedures are being used and safe procedures 
are possible but the employer does not demand them, the employer breaches its duty of care 
toward its employees.  Luzama v. Mai Xong, Inc., 22 FSM R. 23, 28 (Pon. 2018). 
 

An employer breaches its duty of care when it fails to provide its employee with proper 
footwear appropriate for the hazardous work site despite being aware of the importance of 
proper footwear on the work site and despite it being company policy to require proper work 
equipment.  Luzama v. Mai Xong, Inc., 22 FSM R. 23, 28 (Pon. 2018). 
 

A public utility’s duty of care extends beyond just a duty to landowners.  It also has a duty to 
those persons who reside on, or who work on, or who otherwise occupy land.  Thus, a plaintiff 
may seek relief under a negligence cause of action as a resident or an occupant of the affected 
land.  Robert v. Chuuk Public Utility Corp., 22 FSM R. 150, 154 (Chk. 2019). 
 

─ False Arrest 

 
A person arrested for obstructing justice because she refused to give the police officers 

access to her car and interfered with their peaceful attempts to talk with her husband, whom she 
locked inside the car, is arrested for an offense committed in the police officers’ presence, and, 
that being the case, a warrant did not need to be issued prior to the arrest.  Since the officers 
correctly determined that they had probable cause to arrest without a warrant because her 
conduct fell within the Pohnpei state law definition of obstruction of justice, they did not conduct 
an unlawful or false arrest of her.  Berman v. Pohnpei, 16 FSM R. 567, 574 (Pon. 2009). 
 

Regardless of whether civil liability can be imposed for failing to inform an arrestee of her 
rights or for failing to inform her of the cause and authority of her arrest, civil liability will be 
imposed when it was illegal to arrest her without a warrant where she was arrested.  Alexander 
v. Pohnpei, 18 FSM R. 392, 400 (Pon. 2012). 
 

When no evidence was presented at trial that the Director of Public Safety was personally 
involved in the plaintiff’s arrest and jailing or that he directed its manner or timing, the court 
cannot presume that because his wife was the complainant that he ordered or directed that the 
plaintiff be arrested and jailed because, in the absence of evidence, an inference just as likely is 
that a zealous subordinate, believing it would curry favor with his superior, decided that a quick 
arrest and some jail time were in order.  The court therefore will not hold the Director, in his 
personal capacity, liable to the plaintiff.  Alexander v. Pohnpei, 18 FSM R. 392, 400 (Pon. 2012). 
 

When no evidence was presented that supports the liability of the Director of Public Safety 
in his official capacity, judgment for an illegal arrest by the Pohnpei state police will be entered 
solely against the Pohnpei state government.  Alexander v. Pohnpei, 18 FSM R. 392, 400 (Pon. 
2012). 
 

When no evidence of special or particular damages was introduced at trial, the court can 
rely on previous case law to assess damages for the wrongful arrest and detention.  Alexander 
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v. Pohnpei, 18 FSM R. 392, 401 (Pon. 2012). 
 

When, regardless of the number of grounds on which the plaintiff’s arrest was illegal, it was 
still only one illegal arrest, the court will make one damage award of $500 for the illegal arrest.  
Alexander v. Pohnpei, 18 FSM R. 392, 401 (Pon. 2012). 
 

─ False Imprisonment 

 
A redressible civil wrong is committed when a person is unlawfully detained against his will.  

Pohnpei v. M/V Miyo Maru No. 11, 8 FSM R. 281, 295 (Pon. 1998). 
 

The elements of false imprisonment are 1) detention or restraint of one against his or her 
will, and 2) the unlawfulness of such detention or restraint.  Pohnpei v. M/V Miyo Maru No. 11, 8 
FSM R. 281, 295 (Pon. 1998). 
 

A false imprisonment claim is separate and distinct from a civil rights claim.  Warren v. 
Pohnpei State Dep’t of Public Safety, 13 FSM R. 154, 156 (Pon. 2005). 
 

Corrections officers’ actions in holding the plaintiff in jail for more than 24 hours constituted 
tortious conduct, specifically the tort of false imprisonment.  Since these actions were carried 
out within the scope of their employment rather than for their own personal purposes and the 
acts complained of were perpetrated in government buildings devoted to law enforcement 
purposes, under these circumstances, the governmental employer should be held responsible 
for what was done and thus, Pohnpei and its Department of Public Safety are liable for this tort.  
Warren v. Pohnpei State Dep’t of Public Safety, 13 FSM R. 483, 491, 492-93 (Pon. 2005). 
 

False imprisonment’s elements are:  1) restraint or detention of one against his or her will 
and 2) unlawfulness of the restraint or detention.  Warren v. Pohnpei State Dep’t of Public 
Safety, 13 FSM R. 483, 492 (Pon. 2005). 
 

When a person is unlawfully detained against his will, a civil wrong is committed for which 
he may seek redress.  Such a claim is separate and distinct from a civil rights claim, but, at the 
same time, such a claim may serve as a basis for deprivation of liberty under the FSM civil 
rights statute.  The relevant concern in this regard is that damages should not be awarded for 
both claims, since to do so would be to permit a double recovery.  FSM v. Koshin 31, 16 FSM R. 
350, 355 (Pon. 2009). 
 

The FSM is liable to a ship captain for the wrongful retention of his passport, and hence the 
wrongful detention of the captain himself, for the period that the captain was required to remain 
in Pohnpei after he had requested the release of his passport.  While damages in such a case 
can be difficult to quantify, an award of damages in the amount of $120 per day is appropriate.  
FSM v. Koshin 31, 16 FSM R. 350, 355 (Pon. 2009). 
 

When no evidence was presented at trial that the Director of Public Safety was personally 
involved in the plaintiff’s arrest and jailing or that he directed its manner or timing, the court 
cannot presume that because his wife was the complainant that he ordered or directed that the 
plaintiff be arrested and jailed because, in the absence of evidence, an inference just as likely is 
that a zealous subordinate, believing it would curry favor with his superior, decided that a quick 
arrest and some jail time were in order.  The court therefore will not hold the Director, in his 
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personal capacity, liable to the plaintiff.  Alexander v. Pohnpei, 18 FSM R. 392, 400 (Pon. 2012). 
 

False imprisonment’s elements are:  1) restraint or detention of one against his or her will 
and 2) unlawfulness of the restraint or detention.  Kon v. Chuuk, 19 FSM R. 463, 466 (Chk. 
2014). 
 

A false imprisonment claim is separate and distinct from a civil rights claim, but, at the same 
time, it may serve as a basis for deprivation of liberty under the FSM civil rights statute.  The 
relevant concern in this regard is that damages should not be awarded for both claims, since to 
do so would be to permit a double recovery.  Kon v. Chuuk, 19 FSM R. 463, 466-67 (Chk. 
2014). 
 

The common law torts of false arrest and false imprisonment overlap a great deal and, in 
the usual case, a false arrest is followed by and becomes a part of a false imprisonment.  
However, there are those occasions where a lawfully executed initial arrest may be followed by 
an unlawful detention giving rise to liability for false imprisonment.  Kon v. Chuuk, 19 FSM R. 
463, 467 (Chk. 2014). 
 

When there was an initial lawful arrest followed by lawful confinement in the Chuuk state jail 
pursuant to Chuuk State Supreme Court orders, but once the prisoner’s release date passed his 
lawful detention became unlawful detention without an arrest and it thus became false 
imprisonment without a false arrest.  Kon v. Chuuk, 19 FSM R. 463, 467 (Chk. 2014). 
 

The police had probable cause to arrest a person and that arrest was lawful when they 
knew that he had someone else’s pigs and that he would not release them to their owner.  Since 
his arrest was lawful, the resulting overnight detention was lawful and was not false 
imprisonment.  Palasko v. Pohnpei, 20 FSM R. 90, 96 (Pon. 2015). 
 

─ Fraud 

 
In general, the statute of limitations in an action for fraud begins to run from the time of 

discovery of the fraud, or when reasonable diligence should have led to discovery of the fraud.  
Mid-Pacific Constr. Co. v. Semes (I), 6 FSM R. 171, 177 (Pon. 1993). 
 

The elements of fraud are 1) misrepresentations, 2) made to induce action by the plaintiffs, 
3) with reliance by the plaintiffs upon the misrepresentations, 4) to their detriment.  Pohnpei v. 
Kailis, 6 FSM R. 460, 462 (Pon. 1994). 
 

Rule 9(b) requires that in allegations of fraud that the circumstances constituting the fraud 
shall be stated with particularity.  The extent of the particularity is guided by Civil Rule 8(a) 
which requires a short and plain statement of the claim.  Pohnpei v. Kailis, 6 FSM R. 460, 462 
(Pon. 1994). 
 

In order to make a prima facie case of intentional misrepresentation a plaintiff must produce 
some evidence of: 1) a misrepresentation by the defendant, 2) scienter or the defendant’s 
knowledge that the statements were untrue, 3) intent to cause the plaintiff to rely on the 
misrepresentations, 4) causation or actual reliance by the plaintiff, 5) justifiable reliance by the 
plaintiff and 6) damages.  The misrepresentation must be a false and material representation of 
a past or present fact.  Eram v. Masaichy, 7 FSM R. 223, 225 (Chk. S. Ct. Tr. 1995). 
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A plaintiff is justified in relying on a defendant’s representations of a vehicle’s "good shape 

and operation" where the defendant is a mechanic with superior knowledge of vehicles and this 
particular vehicle’s condition.  Eram v. Masaichy, 7 FSM R. 223, 225 (Chk. S. Ct. Tr. 1995). 
 

When pleading fraud the pleader must state the time, place, and content of the false 
misrepresentation, the fact misrepresented and what was obtained as a consequence of the 
fraud.  Pacific Agri-Products, Inc. v. Kolonia Consumer Coop. Ass’n, 7 FSM R. 291, 293 (Pon. 
1995). 
 

The extent of the particularity required when pleading fraud is guided by FSM Civil Rule 
8(a), which requires a "short and plain statement of the claim."  Chen Ho Fu v. Salvador, 7 FSM 
R. 306, 309 (Pon. 1995). 
 

The elements of fraud are 1) a misrepresentation, 2) made to induce action by plaintiff, 3) 
reliance by plaintiff on the misrepresentation, 4) to plaintiff’s detriment.  Chen Ho Fu v. Salvador, 
7 FSM R. 306, 309 (Pon. 1995). 
 

Because the elements of fraud are 1) misrepresentations, 2) made to induce action by the 
plaintiff, 3) with reliance by the plaintiff upon the misrepresentations, 4) to their detriment, a 
plaintiff must put on evidence that the misrepresentations were done to induce action by him, 
and that he relied on them to his detriment.  Mid-Pacific Constr. Co. v. Semes, 7 FSM R. 522, 
526 (Pon. 1996). 
 

In Chuuk, the elements of fraud or intentional misrepresentation are:  1) a misrepresentation 
by the defendant, 2) scienter or the defendant’s knowledge that the statements were untrue, 3) 
intent to cause the plaintiff to rely on the misrepresentations, 4) causation or actual reliance by 
the plaintiff, 5) justifiable reliance by the plaintiff and 6) damages.  Kaminanga v. FSM College 
of Micronesia, 8 FSM R. 438, 442 (Chk. 1998). 
 

Actions or conduct, as well as words, can constitute the necessary misrepresentation for 
fraud.  In some cases, the misrepresentations may be made by a failure to disclose information.  
Kaminanga v. FSM College of Micronesia, 8 FSM R. 438, 443 (Chk. 1998). 
 

In all averments of fraud the circumstances constituting fraud must be stated with 
particularity.  Medabalmi v. Island Imports Co., 10 FSM R. 32, 35 (Chk. 2001). 
 

Any proposed amended complaint seeking to add a civil fraud charge against a defendant 
must state the circumstances constituting fraud with particularity.  Bank of the FSM v. Pacific 
Foods & Servs., Inc., 10 FSM R. 327, 333 (Pon. 2001). 
 

When the plaintiff’s complaint seems to plead fraud, and a defendant moves to dismiss for 
failure to state a claim but the argument is that this claim should be dismissed because it was 
not plead with particularity, the court may treat that as a request for a more definite statement, 
grant the request, and require the plaintiff to amend its complaint to state with greater clarity 
which facts it believes constitute fraud.  Asumen Venture, Inc. v. Board of Trustees, 12 FSM R. 
84, 92 (Pon. 2003). 
 

In order to make a prima facie case of intentional misrepresentation, a plaintiff must 
produce some evidence of 1) a misrepresentation by the defendant, 2) scienter or the 
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defendant’s knowledge that the statements were untrue, 3) intent to cause the plaintiff to rely on 
the misrepresentations, 4) causation or actual reliance by the plaintiff, 5) justifiable reliance by 
the plaintiff and 6) damages.  The misrepresentation must be a false and material 
representation of a past or present fact.  Isaac v. Palik, 13 FSM R. 396, 401 (Kos. S. Ct. Tr. 
2005). 
 

In considering evidence relevant to misrepresentation, actions or conduct, as well as words, 
can constitute the necessary misrepresentation for fraud.  In some cases, the 
misrepresentations may be made by a failure to disclose information.  Isaac v. Palik, 13 FSM R. 
396, 401 (Kos. S. Ct. Tr. 2005). 
 

When the defendant, an elderly widow, unsophisticated in legal terminology and property 
transactions, in good faith believed that as owner of the two parcels, she had the authority to 
sell them to the plaintiff and also believed, in good faith, that execution and filing of the 
"quitclaim deed" would be adequate documentation to transfer title to the plaintiff, the defendant 
did not have knowledge that her representations regarding her authority to sell the subject 
parcels were untrue or incorrect, the plaintiff has failed to sustain his burden of proof as to all 
elements required for the tort of intentional misrepresentation or fraud.  Isaac v. Palik, 13 FSM 
R. 396, 401 (Kos. S. Ct. Tr. 2005). 
 

The elements of the tort of fraud are:  1) misrepresentation by the defendant, 2) defendant’s 
knowledge that the statements were untrue, 3) intent to cause the plaintiff to rely upon the 
misrepresentations, 4) actual reliance by the plaintiff, 5) justifiable reliance, and 6) damages.  
Benjamin v. Youngstrom, 13 FSM R. 542, 548 (Kos. S. Ct. Tr. 2005). 
 

When the plaintiffs have not presented evidence of any misrepresentations made by the 
defendant to them, with intent to cause the plaintiffs to rely upon them, several elements of the 
tort of fraud have not been satisfied, the fraud causes of action must fail.  Benjamin v. 
Youngstrom, 13 FSM R. 542, 549 (Kos. S. Ct. Tr. 2005). 
 

Rule 9(b) requires that in allegations of fraud, the circumstances constituting the fraud be 
stated with particularity.  The extent of particularity requires a short and plain statement of the 
claim.  When pleading fraud, the pleader must state the time, place, and content of the false 
misrepresentation, the fact misrepresented, and what was obtained as a consequence of the 
fraud.  Kinere v. Sigrah, 13 FSM R. 562, 567 (Kos. S. Ct. Tr. 2005). 
 

When the plaintiff has not satisfied the procedural requirements for pleading fraud because 
she has failed to state the time, place and content of the false misrepresentation made by the 
defendants, the fraud cause of action must fail due to the lack of pleading with particularity as 
required by Rule 9(b).  Kinere v. Sigrah, 13 FSM R. 562, 567 (Kos. S. Ct. Tr. 2005). 
 

The elements of the tort of fraud are:  1) misrepresentation by the defendant, 2) defendant’s 
knowledge that the statements were untrue, 3) intent to cause the plaintiff to rely upon the 
misrepresentations, 4) actual reliance by the plaintiff, 5) justifiable reliance, and 6) damages.  
Kinere v. Sigrah, 13 FSM R. 562, 567 (Kos. S. Ct. Tr. 2005). 
 

When the plaintiff failed to present any evidence that the defendant knew his statements 
were untrue and when the defendant’s statements were presented to the Kosrae State Land 
Commission for their consideration of evidence and determination of ownership for the subject 
parcels, there was no actual or justifiable reliance by the plaintiff upon those statements and if 



TORTS ─ FRAUD 

 

108 

there was any reliance, it was by the Land Commission in their consideration of the claims and 
evidence pertaining to ownership of the subject parcels.  The plaintiff has thus failed to submit 
competent evidence in support of her fraud cause of action.  Kinere v. Sigrah, 13 FSM R. 562, 
568 (Kos. S. Ct. Tr. 2005). 
 

The tort of "fraud-act of mistake" has not been recognized in Kosrae, but since this cause of 
action appears to sound in negligent misrepresentation, therefore an analysis of the action as 
the tort of negligence is appropriate.  Kinere v. Sigrah, 13 FSM R. 562, 568 (Kos. S. Ct. Tr. 
2005). 
 

The elements of fraud or intentional misrepresentation in Chuuk are:  1) a misrepresentation 
by party, 2) scienter or the party’s knowledge that the statements were untrue, 3) intent to cause 
another to rely on the misrepresentations, 4) causation or actual reliance by the other, 5) 
justifiable reliance by the other, and 6) damages.  Dereas v. Eas, 14 FSM R. 446, 457 (Chk. S. 
Ct. Tr. 2006). 
 

In all averments of fraud or mistake, the circumstances constituting fraud or mistake must 
be stated with particularity, although a person’s malice, intent, knowledge, or other condition of 
mind may be averred generally.  Dereas v. Eas, 14 FSM R. 446, 458 (Chk. S. Ct. Tr. 2006). 
 

The elements of a cause of action for fraudulent misrepresentation are: 1) 
misrepresentations 2) made to induce action by the plaintiff 3) with reliance by the plaintiffs 
upon the misrepresentation 4) to their detriment.  Individual Assurance Co. v. Iriarte, 16 FSM R. 
423, 442 (Pon. 2009). 

An assurance that things were "going smooth ─ most of the time" is a type of generalized 

opinion that is not the sort of specific representation on which a hearer may reasonably rely.  
Reliance must be reasonable.  Even when a fiduciary relationship existed between the parties, 
the parties to such a relationship may certainly communicate at times on a superficial, 
conventional level where the statements made do not give rise to reasonable reliance that could 
be the basis for a fraudulent misrepresentation cause of action.  Individual Assurance Co. v. 
Iriarte, 16 FSM R. 423, 442-43 (Pon. 2009). 
 

Because the elements of fraud are: 1) a knowing or deliberate misrepresentation by the 
defendant, 2) made to induce action by the plaintiff, 3) with justifiable reliance by the plaintiff 
upon the misrepresentations, 4) to the plaintiff’s detriment, a plaintiff must show that the 
misrepresentations were done to induce action by him, and that he relied on them to his 
detriment.  Arthur v. Pohnpei, 16 FSM R. 581, 597 (Pon. 2009). 
 

Rule 9(b) requires that in all averments of fraud or mistake, the circumstances constituting 
fraud or mistake shall be stated with particularity.  The extent of the particularity is guided by 
Civil Rule 8(a) which requires a short and plain statement of the claim.  When alleging fraud, a 
plaintiff must state with particularity the circumstances constituting fraud and must identify 
particular statements and actions and specify why they are fraudulent.  Conclusory allegations 
do not satisfy Rule 9(b)’s requirements and subject the pleader to dismissal.  Arthur v. Pohnpei, 
16 FSM R. 581, 597 (Pon. 2009). 
 

When, taking the guarantors’ factual allegations as true ─ that the bank misrepresented to 

plaintiffs that the documents were in accord with the loan, caused plaintiffs to rely upon said 

representations and knew plaintiffs would so rely ─ it is difficult to see how the guarantors were 
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harmed thereby because, if the bank had prepared all the documents correctly, the documents 
would have shown that a corporation was the borrower and that the guarantors were guarantors 
with the result that the guarantors would be liable on their guaranty, and since this result is no 
different than that in the judgment rendered in the former litigation, any alleged reliance on the 
bank’s representation could not have been to the guarantors’ detriment since they were in no 
worse position than if the loan documents were accurately prepared.  Arthur v. Pohnpei, 16 
FSM R. 581, 597-98 (Pon. 2009). 
 

The elements of intentional misrepresentation are:  1) a misrepresentation by the 
defendant, 2) scienter or the defendant’s knowledge that the statements were untrue, 3) intent 
to cause the plaintiff to rely on the misrepresentations, 4) causation or actual reliance by the 
plaintiff, 5) justifiable reliance by the plaintiff, and 6) damages; and since the elements of fraud 
are:  1) a knowing or deliberate misrepresentation by the defendant, 2) made to induce action 
by the plaintiff, 3) with justifiable reliance by the plaintiff upon the misrepresentations, 4) to the 
plaintiff’s detriment, which means that a plaintiff must show that the misrepresentations were 
done to induce action by him, and that he relied on them to his detriment, a close reading 
indicates that the elements of fraud and of intentional misrepresentation are the same and they 
are the same cause of action.  FSM v. GMP Hawaii, Inc., 17 FSM R. 555, 584-85 (Pon. 2011). 
 

If the contractor had told the FSM that it done soil testing when it had not and if the FSM 
relied on that misrepresentation to its detriment, then that could have constituted an intentional 
material misrepresentation or fraud.  But when the contractor informed the FSM that it had not 
done soil testing but had instead used the soil tests done elsewhere for its design preparations 
and the FSM then waived this requirement for these two projects; when the contractor included 
clauses in draft construction bid documents submitted to the FSM for its approval that the 
construction contractors conduct soil testing; and when, even if soil testing has been done in the 
design phase, soil testing is still necessary in the construction phase (and may have been 
particularly necessary here since the pre-design soil testing has been waived), there was thus 
no misrepresentation made to the FSM.  The contractor is entitled to summary judgment on the 
FSM’s fraud claim based on putting soil testing requirements in the bid documents.  FSM v. 
GMP Hawaii, Inc., 17 FSM R. 555, 585 (Pon. 2011). 
 

Since reliance upon a defendant’s misrepresentation to one’s detriment are essential 
elements of a plaintiff’s case for fraud or intentional misrepresentation, when the plaintiff has not 
identified any misrepresentation by the defendant upon which the plaintiff relied to its detriment, 
the plaintiff has failed to make a showing sufficient to establish the existence of elements 
essential to its case and summary judgment in the defendant’s favor is appropriate.  FSM v. 
GMP Hawaii, Inc., 17 FSM R. 555, 585 (Pon. 2011). 

When the plaintiff does not identify any statement made during one incident that it 
detrimentally relied on or any damages caused by it and the other alleged incident is not 
properly before the court and was not pled with particularity, the defendant is entitled to 
summary judgment on the fraud or misrepresentation claim based on those allegations.  FSM v. 
GMP Hawaii, Inc., 17 FSM R. 555, 585 (Pon. 2011). 
 

A party cannot, by raising a new fraud claim in a summary judgment opposition, bypass the 
Rule 9(b) provision that the circumstances constituting fraud must be pled with particularity and 
effect a de facto amendment to its pleading.  FSM v. GMP Hawaii, Inc., 17 FSM R. 555, 586 
(Pon. 2011). 
 

When a project was never put out to bid and its bid documents never used, the plaintiff 
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cannot show elements essential to its claim ─ that it relied on those bid documents to its 

detriment.  Accordingly, the defendant is entitled to summary judgment on the fraud or 
misrepresentation claim based on allegations that the bid documents prepared by the defendant 
contained terms that they should not have.  FSM v. GMP Hawaii, Inc., 17 FSM R. 555, 586 
(Pon. 2011). 
 

When the plaintiff has not shown that it relied to its detriment on the exculpatory language in 
bid documents prepared by the defendant, elements essential to its fraud claim, the defendant 
will be granted summary judgment on the fraud or misrepresentation claim based on allegations 
that the defendant prepared bid documents with exculpatory language.  FSM v. GMP Hawaii, 
Inc., 17 FSM R. 555, 586 (Pon. 2011). 
 

Since the elements of fraud are:  1) a knowing or deliberate misrepresentation by the 
defendant, 2) made to induce action by the plaintiff, 3) with justifiable reliance by the plaintiff 
upon the misrepresentations, 4) to the plaintiff’s detriment, a plaintiff must show that the 
misrepresentations were done to induce action by him, and that he relied on them to his 
detriment.  Mori v. Hasiguchi, 17 FSM R. 630, 637 (Chk. 2011). 
 

A party averring fraud or mistake must plead the circumstances constituting fraud or 
mistake with particularity.  The extent of particularity is governed by Rule 8(a).  Sorech v. FSM 
Dev. Bank, 18 FSM R. 151, 158 (Pon. 2012). 
 

The elements of fraud are 1) a knowing or deliberate misrepresentation by the defendant 2) 
made to induce action by the plaintiff 3) with justifiable reliance by the plaintiff upon the 
misrepresentations 4) to the plaintiff’s detriment.  Sorech v. FSM Dev. Bank, 18 FSM R. 151, 
158 (Pon. 2012). 
 

Collateral fraud, also known as extrinsic fraud, is a fraud that is collateral to the issues being 
considered in the case.  Fraud is regarded as extrinsic when it prevents a party from having a 
trial or from presenting all of his case to the court, or when it operates upon matters pertaining 
not to the judgment itself but to the manner in which it is procured, so that there is not a fair 
submission of the controversy.  Sorech v. FSM Dev. Bank, 18 FSM R. 151, 160 (Pon. 2012). 
 

When, even assuming the plaintiffs’ allegations are true, they do not state that a plaintiff 
relied upon the misrepresentations the plaintiffs allege to be the basis of the collateral fraud, 
much less that her reliance induced her to act to her detriment, and when they do not state that 
the defendant prevented her from having a trial or from presenting her case to the court, the 
court, viewing the facts and inferences in the light most favorable to the plaintiffs, cannot but 
conclude that the defendant is entitled to judgment as a matter of law.  Sorech v. FSM Dev. 
Bank, 18 FSM R. 151, 160 (Pon. 2012). 
 

In general, the statute of limitations in an action for fraud begins to run from the time of 
discovery of the fraud or when reasonable diligence should have led to discovery of the fraud.  
FSM v. Muty, 19 FSM R. 453, 460-61 (Chk. 2014). 
 

In order to make a prima facie case of intentional misrepresentation, a plaintiff must 
produce some evidence of:  1) a misrepresentation by the defendant; 2) scienter or the 
defendant’s knowledge that the statements were untrue; 3) intent to cause the plaintiff to rely on 
the misrepresentations; 4) causation or actual reliance by the plaintiff; 5) justifiable reliance by 
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the plaintiff; and 6) damages.  The misrepresentation must be a false and material 
representation of a past or present fact.  In some cases, the misrepresentations may be made 
by failure to disclose information.  Etse v. Pohnpei Mascot, Inc., 19 FSM R. 468, 477 (Pon. 
2014). 
 

When the plaintiff proffered no evidence that would support a conclusion that the defendant 
knew the repairs suggested to the plaintiff were unnecessary or insufficient, the plaintiff failed to 
present evidence that would satisfy the scienter requirement for intentional misrepresentation 
and that claim must fail.  Etse v. Pohnpei Mascot, Inc., 19 FSM R. 468, 477-78 (Pon. 2014). 
 

Fraud in the inducement is a fraud occurring when a misrepresentation leads another to 
enter into a transaction with a false impression of the risks, duties, or obligations involved.  FSM 
Dev. Bank v. Ehsa, 20 FSM R. 286, 291 (Pon. 2016). 
 

The only type of fraud not subject to the one-year limitation for relief from judgment is fraud 
on the court.  This is because Rule 60(b) does not limit the time in which the court may set aside 
a judgment for fraud on the court.  Fraud on the court is a lawyer’s or party’s misconduct so 
serious that it undermines or is intended to undermine the integrity of the judicial proceeding.  A 
finding of fraud on the court is justified only by the most egregious misconduct directed to the 
court itself, such as bribery of a judge or counsel’s fabrication of evidence, and must be 
supported by clear, unequivocal, and convincing evidence.  FSM Dev. Bank v. Ehsa, 20 FSM R. 
286, 291 (Pon. 2016). 
 

The winning bidder at a court-ordered land sale auction and therefore the new owner of the 
property pursuant to a court order transferring title, did not commit fraud or misrepresentation 
when the bidder did not disclose, on the previous owners’ behalf, an argument which had 
previously been rejected by the FSM Supreme Court.  Setik v. Perman, 21 FSM R. 31, 39 (Pon. 
2016). 
 

"Predatory lending" is a term generally used to characterize a range of abusive and 
aggressive lending practices, including deception or fraud, charging excessive fees or interest 
rates, making loans without regard to a borrower’s ability to repay, or refinancing loans 
repeatedly over a short period of time to incur additional fees without any economic gain to the 
borrower.  FSM Dev. Bank v. Gilmete, 21 FSM R. 159, 170 (Pon. 2017). 
 

The elements of intentional misrepresentation or fraud (essentially the same cause of 
action) are:  1) a knowing or deliberate misrepresentation by the defendant 2) made to induce 
action by the plaintiff 3) with justifiable reliance by the plaintiff upon the misrepresentations 4) to 
the plaintiff’s detriment.  FSM Dev. Bank v. Gilmete, 21 FSM R. 159, 178 (Pon. 2017). 
 

A plaintiff must show that the misrepresentations were done to induce action by him, and 
that he relied on them to his detriment.  Thus, when there is no evidence that the employer, 
even if it made the alleged statement that it would employ him for the next 50 years (or its later 
employment verification statement to a bank), were statements made to induce him to borrow a 
large sum to build himself a house, the better view is that he (and the bank) relied on his 
improved financial condition and future prospects when he sought the loan.  FSM Dev. Bank v. 
Gilmete, 21 FSM R. 159, 178 (Pon. 2017). 
 

Intentional misrepresentation, negligent misrepresentation, and promissory estoppel all 
contain elements of detrimental reliance.  FSM Dev. Bank v. Gilmete, 21 FSM R. 159, 178 n.11 
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(Pon. 2017). 
 

Even if substantial evidence were proffered to demonstrate the existence of fraud, that 
proffer was inadequate.  Ordinarily, a proponent’s burden to establish fraud is clear and 
convincing evidence, which is the highest burden of proof in civil cases.  Heirs of Henry v. Heirs 
of Akinaga, 21 FSM R. 310, 315 (App. 2017). 
 

Since "substantial evidence" is "more than a scintilla, but less than a preponderance, 
substantial evidence would be insufficient to prove fraud, even if the usual, lower burden of 

proof ─ preponderance of the evidence ─ was applied.  Heirs of Henry v. Heirs of Akinaga, 21 

FSM R. 310, 315 (App. 2017). 
 

The elements of fraud or intentional misrepresentation are:  1) a knowing or deliberate 
misrepresentation by the defendant, 2) made to induce action by the plaintiff, 3) with justifiable 
reliance by the plaintiff upon the misrepresentations, 4) to the plaintiff’s detriment.  Setik v. 
Mendiola, 21 FSM R. 537, 556 (App. 2018). 

Fraud upon the court is the most egregious misconduct directed to the court itself, such as 
bribery of a judge or fabrication of evidence by counsel, which must be supported by clear, 
unequivocal and convincing evidence.  Helgenberger v. Ramp & Mida Law Firm, 22 FSM R. 4, 
12 (Pon. 2018). 
 

An unsuccessful legal maneuver based on an incorrect, but colorable, legal argument 
cannot rise to the level of a fraud upon the court.  Helgenberger v. Ramp & Mida Law Firm, 22 
FSM R. 4, 12 (Pon. 2018). 
 

A lawyer’s incorrect legal argument does not, by itself, constitute a fraud upon the court 
since an attorney is to be expected to responsibly present his client’s case in the light most 
favorable to his client.  Helgenberger v. Ramp & Mida Law Firm, 22 FSM R. 4, 12 (Pon. 2018). 
 

In a claim for fraud, the pleader must state the time, place, and content of the false 
misrepresentation, the fact misrepresented, and what was obtained or given up as a 
consequence of the fraud.  FSM v. Mikel, 22 FSM R. 33, 37 (Chk. 2018). 
 

Since the elements of fraud are:  1) a knowing or deliberate misrepresentation by the 
defendant, 2) made to induce action by the plaintiff, 3) with justifiable reliance by the plaintiff 
upon the misrepresentations, 4) to the plaintiff’s detriment, a plaintiff must show that the 
misrepresentations were done to induce action by the plaintiff, and that the plaintiff relied on 
them to the plaintiff’s detriment, and Rule 9(b) requires that when alleging fraud, the 
circumstances constituting the fraud must be stated with particularity.  Fishy Choppers, Inc. v. 
M/V Marita 88, 22 FSM R. 187, 202 (Pon. 2019). 
 

When alleging with the required particularity the circumstances constituting fraud, a plaintiff 
must identify particular statements and actions and specify why they are fraudulent.  Conclusory 
allegations will not satisfy the requirement to plead with particularity and will subject the pleader 
to dismissal.  Thus, someone pleading fraud should state the time, place, and content of the 
misrepresentation, the fact misrepresented, and what was obtained as a consequence of the 
fraud.  Fishy Choppers, Inc. v. M/V Marita 88, 22 FSM R. 187, 202 (Pon. 2019). 
 

A complaint does not plead a fraud cause of action with the requisite particularity when it 
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does not identify any misrepresentation that a defendant made to the plaintiff with the intent to 
induce action (or non-action) by the plaintiff, and which then reasonably induced that action (or 
non-action) by the plaintiff, to the plaintiff’s detriment and when, at most, it alleges 
misrepresentations made to government agencies with the intent to induce non-action by those 
agencies.  Fishy Choppers, Inc. v. M/V Marita 88, 22 FSM R. 187, 202 (Pon. 2019). 
 

The elements of fraud or intentional misrepresentation are:  1) a knowing or deliberate 
misrepresentation by the defendant, 2) made to induce action by the plaintiff, 3) with the 
plaintiff’s justifiable reliance upon the misrepresentations, 4) to the plaintiff’s detriment.  Panuelo 
v. Sigrah, 22 FSM R. 341, 360 (Pon. 2019). 
 

Civil Procedure Rule 9(b) requires that in allegations of fraud that the circumstances 
constituting the fraud must be stated with particularity, and the extent of this particularity is 
guided by Rule 8(a), which requires a short and plain statement of the claim.  Panuelo v. Sigrah, 
22 FSM R. 341, 360-61 (Pon. 2019). 
 

When alleging fraud, a plaintiff must state with particularity the circumstances constituting 
fraud and ’must identify particular statements and actions and specify why they are fraudulent.  
Conclusory allegations do not satisfy the requirements of Rule 9(b) and subject the pleader to 
dismissal.  Panuelo v. Sigrah, 22 FSM R. 341, 361 (Pon. 2019). 
 

When, even assuming the plaintiff’s allegations are true, she does not state that she relied 
upon the misrepresentations she alleges to be the basis of the fraud, much less that her 
reliance induced her to act to her detriment, and when she does not state that the defendant 
prevented her from presenting her case to the court, the court, viewing the facts and inferences 
in the light most favorable to the non-movant, cannot but conclude that the defendant is entitled 
to judgment as a matter of law.  Panuelo v. Sigrah, 22 FSM R. 341, 361 (Pon. 2019). 
 

If a fraud allegation, that failed to adequately plead a regular fraud cause of action, was 
meant to be an allegation of fraud on the court, which is a further ground to set aside a 
judgment that Bankruptcy Rule 9024 (by adopting Civil Procedure Rule 60) permits to be 
brought in an independent action, that allegation will also be wanting because the doctrine of 
fraud upon the court is narrow and limited in scope and not every allegation of fraud rises to the 
level of fraud upon the court.  Panuelo v. Sigrah, 22 FSM R. 341, 361 (Pon. 2019). 
 

A finding of fraud on the court is justified only by the most egregious misconduct directed to 
the court itself, such as bribery of a judge or fabrication of evidence by counsel, and must be 
supported by clear, unequivocal and convincing evidence.  Panuelo v. Sigrah, 22 FSM R. 341, 
361 (Pon. 2019). 
 

A grant of relief for fraud on the court ordinarily requires that:  1) the fraud is directed to the 
judicial machinery itself and is not fraud between the parties or fraudulent documents, false 
statements or perjury; 2) the fraud involves the most egregious conduct, such as bribery of a 
judge or the fabrication of evidence in which an attorney is implicated; and 3) the party 
perpetrating the fraud acted with an intent to deceive or defraud the court.  Further, the fraud 
must have actually deceived the court.  These requirements are strictly applied because a 
finding of fraud on the court is exempt from time limits and because it permits the severe 
consequence of allowing a party to overturn the finality of a judgment.  Panuelo v. Sigrah, 22 
FSM R. 341, 361 (Pon. 2019). 
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─ Governmental Liability 

 
Given the Memorandum of Understanding of December 31, 1979 between the President 

and the Trust Territory High Commissioner, its accompanying Functions Agreement No. 3, and 
the State-National Leader’s Conference resolution on health and education (Sept. 28, 1979), 
and given the absence of assumption of functions agreements entered into by the states, 
whether the national government is immune from liability arising out of operation of the hospitals 
within the FSM is a question of fact.  Manahane v. FSM, 1 FSM R. 161, 168-73 (Pon. 1982). 
 

The emphasis in governmental tort liability cases has been on the special status of 
government, its functions and its officials rather than on the degree of control tests commonly 
employed in nongovernmental cases.  Even those commentators who specifically note that the 
respondeat superior doctrine applies to the government analyze governmental liability issues in 
terms of public policy considerations rather than through a degree of control analysis which 
distinguishes between closely supervised and high-ranking officials.  Rauzi v. FSM, 2 FSM R. 8, 
16 (Pon. 1985). 
 

The State of Pohnpei and its agencies may be held liable in tort subject to legislative 
restrictions that may be imposed and to certain other recognized common law exceptions.  
Panuelo v. Pohnpei (I), 2 FSM R. 150, 163 (Pon. 1986). 
 

Courts lack authority to establish sovereign immunity to general tort claims through judicial 
action.  Edwards v. Pohnpei, 3 FSM R. 350, 363 (Pon. 1988). 
 

Any liability of the state for suffering or death caused by defective health care provided by 
the state must be based upon theories of negligence, not strict liability.  Amor v. Pohnpei, 3 
FSM R. 519, 534 (Pon. 1988). 
 

Whether the relationship between U.S. National Health Service Corps doctors and the State 
of Pohnpei is such that the doctrine of respondeat superior may be applicable in an action for 
medical malpractice so that the state may be made to respond in damages for any negligence 
of the doctor has not been determined.  Amor v. Pohnpei, 3 FSM R. 519, 536 (Pon. 1988). 
 

A claim that the FSM liaison office did not fulfill its medical referral obligations as required 
by law falls within the embrace of 6 F.S.M.C. 702(2), which authorizes damage claims against 
the government for alleged improper administration of statutory laws or regulations.  Leeruw v. 
FSM, 4 FSM R. 350, 363 (Yap 1990). 
 

Under the Compact of Free Association and the Federal Programs and Services 
Agreement, civilian employees of the United States government have immunity from civil and 
criminal process for wrongful acts and omissions done within the scope and in performance of 
official duty, unless expressly waived by the U.S. government.  Samuel v. Pryor, 5 FSM R. 91, 
95 (Pon. 1991). 
 

When force is employed by a police officer in an apparent use of official authority, the 
governmental employer should be held responsible for what is done.  Plais v. Panuelo, 5 FSM 
R. 179, 201 (Pon. 1991). 
 

A state’s ratification and acceptance of its employee’s torts through its subsequent conduct 
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is an independent ground for holding the state jointly and severally liable for those torts.  Plais v. 
Panuelo, 5 FSM R. 179, 202-03 (Pon. 1991). 
 

The doctrine of respondeat superior is not to be used to determine whether a governmental 
entity is liable under 11 F.S.M.C. 701(3) for civil rights violations inflicted by government 
employees.  The government entity may be held liable under 11 F.S.M.C. 701(3) when 
violations are caused by officials who are responsible for final policy making with respect to the 
of action chosen from various alternatives.  Plais v. Panuelo, 5 FSM R. 179, 205-06 (Pon. 
1991). 
 

Confining a prisoner in dangerously unsanitary conditions, which represent a broader 
government-wide policy of deliberate indifference to the dignity and well-being of prisoners, is a 
failure to provide civilized treatment or punishment, in violation of prisoners’ protection against 
cruel and unusual punishment, and renders the state liable under 11 F.S.M.C. 701(3).  Plais v. 
Panuelo, 5 FSM R. 179, 208 (Pon. 1991). 
 

When a state government is acting on behalf of the national government by virtue of the 
joint administration of law enforcement act, the state’s officers and employees are agents of the 
national government and are acting "under color of authority" within the meaning of 6 F.S.M.C. 
702(5).  Plais v. Panuelo, 5 FSM R. 179, 209-10 (Pon. 1991). 
 

The national government is liable for violations of 6 F.S.M.C. 702(2) when it has abdicated 
its responsibility toward national prisoners.  Plais v. Panuelo, 5 FSM R. 179, 210-11 (Pon. 
1991). 
 

The national government is a person within the meaning of 6 F.S.M.C. 702(2) and will be 
held liable under that section when civil rights violations are in substantial part due to a 
governmental policy of deliberate indifference to the constitutional rights of national prisoners 
and failure to attempt to assure civilized treatment to prisoners.  Plais v. Panuelo, 5 FSM R. 
179, 211 (Pon. 1991). 
 

Since by statute the Trust Territory government would be liable to private litigants only 
under circumstances where a private person would be liable to the claimant for similar acts and 
because declaring title to the property could only be accomplished by an administering 
governmental authority there is no tort for loss of property for declaring title because private 
persons have no authority to declare title.  Nahnken of Nett v. United States (III), 6 FSM R. 508, 
527 (Pon. 1994). 
 

Any action of the Land Commission in excess of its statutory authority would be actionable 
only against the Commission itself, not the United States since it was not an agency of the U.S. 
government.  Nahnken of Nett v. United States (III), 6 FSM R. 508, 528 (Pon. 1994). 
 

The state, not the chief of police, is vicariously liable under the doctrine of respondeat 
superior for the torts of its police officers committed in the course and scope of their 
employment when force is employed in the use of even apparent official authority.  Davis v. 
Kutta, 7 FSM R. 536, 545-46 (Chk. 1996). 
 

The state is liable for injuries proximately caused by the employment of untrained or poorly 
trained police officers, and for the failure to adequately train them, and the chief of police is 
liable for any injury resulting from breach of duties connected with his office.  Davis v. Kutta, 7 
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FSM R. 536, 546 (Chk. 1996). 
 

Summary judgment will be granted on the issue of the state’s liability for the its employee’s 
act when there is no genuine issue of material fact that at the time of the accident the employee 
was negligent, that he was acting at the direction of his employer and within the scope of his 
employment, and that his conduct was not wanton or malicious.  Glocke v. Pohnpei, 8 FSM R. 
60, 61-62 (Pon. 1997). 
 

Although a town government is not automatically liable for all the torts of its agents and 
employees, it is liable for those torts committed in the course and scope of employment under 
the doctrine of respondeat superior.  When force is employed by police officers in use of even 
apparent official authority, the government employer should be held responsible for whatever 
results.  Conrad v. Kolonia Town, 8 FSM R. 183, 192 (Pon. 1997). 
 

The Pohnpei Governmental Liability Act, Pon. S.L. No. 2L-192-91, provides for no immunity 
for torts committed by governmental employees acting within the scope of their employment.  
Conrad v. Kolonia Town, 8 FSM R. 183, 194 (Pon. 1997). 
 

Although a municipality would be liable for the injuries proximately caused by employment 
of poorly trained police officers, and for failure to adequately train them, there is no liability 
where the plaintiff has failed to prove by any competent evidence that the level of police training 
provided by the municipality was deficient, or that that level of training violated the proper 
standard of care in the community, or even what level of training would be appropriate giving 
due consideration to the social and geographical configuration of the Federated States of 
Micronesia.  Conrad v. Kolonia Town, 8 FSM R. 183, 194 (Pon. 1997). 
 

Persons liable for civil rights violations include government entities.  Conrad v. Kolonia 
Town, 8 FSM R. 183, 195 (Pon. 1997). 
 

A municipality is liable for battery by its police officers when it has ratified their actions by 
failing to charge them and the lack of any internal discipline whatsoever.  Conrad v. Kolonia 
Town, 8 FSM R. 183, 195 (Pon. 1997). 
 

A complaint’s allegations that officials’ knowing interference prevented two ships from 
refloating their ship after it had grounded on a reef, that the ship’s crew were arrested by the 
officials without cause, and that this actively and unreasonably prevented rescue the vessel’s by 
other boats, and that that interference was the direct cause of the boat’s damage, set forth a 
claim in negligence and are sufficient to survive a motion to dismiss.  Pohnpei v. M/V Miyo Maru 
No. 11, 8 FSM R. 281, 294 (Pon. 1998). 
 

The state, as employer of a police trainee, is responsible for the battery committed by the 
trainee while acting within the scope of that employment.  Atesom v. Kukkun, 10 FSM R. 19, 22 
(Chk. 2001). 
 

When force is employed by a police officer in an apparent use of official authority, the 
governmental employer should be held responsible for what is done.  Herman v. Municipality of 
Patta, 12 FSM R. 130, 136 (Chk. 2003). 
 

As a matter of public policy, governments are generally not liable for punitive damages.  
Herman v. Municipality of Patta, 12 FSM R. 130, 138 (Chk. 2003). 
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Under the Chuuk State Sovereign Immunity Act of 2000, punitive (or exemplary) damages 

not greater than the compensatory damages and of not more than $20,000 may be awarded 
against the state or a municipality only if the injury was as a result of a government employee or 
agent who, acting under color of authority, violated the individual rights secured by the Chuuk 

Constitution.  But the Sovereign Immunity Act of 2000 is not retrospective ─ it does not apply to 

claims that arose before its enactment ─ and prior law bars any punitive damage awards against 

a municipal government.  Herman v. Municipality of Patta, 12 FSM R. 130, 138 (Chk. 2003). 
 

While punitive damages are not permitted against a municipality, they can be awarded and 
are justified against individuals for their wanton, malicious, and deliberately violent treatment of 
a victim in detention.  Herman v. Municipality of Patta, 12 FSM R. 130, 139 (Chk. 2003). 
 

Even where a litigant may have concerns over its ability to realize on a judgment against the 
state defendant, that concern alone does not serve to enlarge the scope of a statute to create 
liability for the national government, against which a judgment may be more collectible.  Such 
issues are for the legislature.  AHPW, Inc. v. FSM, 12 FSM R. 164, 167 (Pon. 2003). 
 

While § 219 of the Foreign Investment Laws admits of a cause of action for prospective, 
injunctive relief against the FSM, it does not permit an action for damages.  Chapter 3 provides 
a remedy for damages, but notwithstanding the fact that the remedy is against Pohnpei, and not 
the FSM, it is nevertheless a remedy.  If the plaintiff prevails, the conduct alleged will not go 
unsanctioned.  AHPW, Inc. v. FSM, 12 FSM R. 164, 167 (Pon. 2003). 
 

Since tort law generally is an area governed by state law, exemplary or punitive damages 
are not awardable against the State of Pohnpei under Pohnpei state law and a claim for 
exemplary damages against it will be dismissed.  Warren v. Pohnpei State Dep’t of Public 
Safety, 13 FSM R. 154, 155 (Pon. 2005). 
 

Governmental entities, such as the State of Pohnpei and the Pohnpei Department of Public 
Safety, are "persons" within the meaning of 11 F.S.M.C. 701 et seq.  Warren v. Pohnpei State 
Dep’t of Public Safety, 13 FSM R. 483, 491 (Pon. 2005). 
 

Corrections officers’ actions in holding the plaintiff in jail for more than 24 hours constituted 
tortious conduct, specifically the tort of false imprisonment.  Since these actions were carried 
out within the scope of their employment rather than for their own personal purposes and the 
acts complained of were perpetrated in government buildings devoted to law enforcement 
purposes, under these circumstances, the governmental employer should be held responsible 
for what was done and thus, Pohnpei and its Department of Public Safety are liable for this tort.  
Warren v. Pohnpei State Dep’t of Public Safety, 13 FSM R. 483, 491, 492-93 (Pon. 2005). 
 

Qualified immunity is not a defense to a criminal prosecution.  "Qualified immunity" partially 
shields public officials performing discretionary functions from civil liability and damages.  Public 
officials are not immune or exempt from criminal liability and prosecution.  FSM v. Wainit, 14 
FSM R. 51, 55 (Chk. 2006). 
 

The mere presence of prosecutors during a search is not per se improper.  A prosecutor 
may assist in a search to provide legal advice.  The reason a prosecutor might not want to 
participate in investigative matters such as executing a search warrant is that prosecutors only 
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enjoy a limited immunity from civil liability when participating in investigative acts, unlike the 
absolute immunity from civil liability that prosecutors enjoy for their actions connected with their 
role in judicial proceedings.  FSM v. Wainit, 14 FSM R. 51, 57 (Chk. 2006). 
 

Prison officials have a duty to protect the inmates’ constitutional rights and the well-being.  
The protection of the inmates’ well-being requires that civilized treatment be provided to 
inmates, including reasonably sanitary conditions and medical care.  Phillip v. Kosrae, 14 FSM 
R. 109, 113 (Kos. S. Ct. Tr. 2006). 
 

Confining a prisoner in dangerously unsanitary conditions, which represent a broader 
government-wide policy of deliberate indifference to the prisoners’ dignity and well-being, is a 
failure to provide civilized treatment, and renders the state liable to the injured inmate.  
Likewise, there is state liability by the arbitrary and purposeless denial of medical care to 
inmates, where such denial is based upon deliberate indifference to an inmate’s medical needs.  
The standard of "deliberate indifference" is adopted to determine whether there is liability for the 
plaintiff’s injuries which resulted from his fellow inmate’s actions and the defendants’ alleged 
failure to assure the plaintiff’s well-being through civilized treatment.  Phillip v. Kosrae, 14 FSM 
R. 109, 113 (Kos. S. Ct. Tr. 2006). 
 

Liability for failure to protect a prisoner against harm from other inmates is measured 
against the standard of deliberate indifference.  Deliberate indifference occurs when a prison 
official causes an inmate unnecessary and wanton infliction of pain by deliberately disregarding 
a serious threat to the prisoner’s safety after actually becoming aware of that threat.  Mere 
negligence or inadvertence is not sufficient to hold prison officials liable.  Government liability for 
failure to protect an inmate from harm caused by other inmates may be established by showing 
that the prison officials knew that there was an imminent danger and consciously refused to do 
anything about the danger.  Phillip v. Kosrae, 14 FSM R. 109, 114 (Kos. S. Ct. Tr. 2006). 
 

When there was no evidence that the government defendants knew of the risk or threat, or 
had reason to know of the risk or threat that a certain inmate would throw hot water at the 
plaintiff, the defendants were not aware and could not have been reasonably aware of a threat 
of hot water being thrown at the plaintiff and thus did not deliberately disregard a threat towards 
the plaintiff and did not consciously refuse to do anything about the danger that they did not 
know about.  Accordingly, the defendants’ conduct did not meet the standard of deliberate 
indifference towards the plaintiff, and therefore did not breach the duty of care towards the 
plaintiff.  Consequently the defendants are not liable to the plaintiff for his injuries and damages 
sustained from the hot water thrown at him by another inmate.  Phillip v. Kosrae, 14 FSM R. 
109, 114 (Kos. S. Ct. Tr. 2006). 
 

Equitable estoppel is (and should be) applied to governments in the FSM when this is 
necessary to prevent manifest injustice and when the interests of the public will not be 
significantly prejudiced.  But a party asserting equitable estoppel against the government must 
prove more than is required when it is asserted against a private entity.  The government may 
not be estopped on the same terms as any other litigant.  AHPW, Inc. v. Pohnpei, 14 FSM R. 
188, 192 (Pon. 2006). 
 

Another element must be established when a party asserts estoppel against the 

government ─ affirmative misconduct on the government’s part.  "Affirmative misconduct" has 

never been clearly defined by any court.  This much, however, is clear.  The misconduct 
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complained of must be "affirmative," which indicates more than mere negligence is required.  
AHPW, Inc. v. Pohnpei, 14 FSM R. 188, 192 (Pon. 2006). 
 

"Detrimental reliance" requires, at the very least, that a party has changed its position for 
the worse as a consequence of the government’s purported misconduct.  AHPW, Inc. v. 
Pohnpei, 14 FSM R. 188, 192 (Pon. 2006). 
 

When the defendant affirmatively signed a Letter of Commitment that it would issue the 
plaintiff a permit to purchase the first 60 metric tons of shell from the Pohnpei reefs during each 
annual trochus harvest and made other promises or representations that there would be a 
trochus harvest and the plaintiff reasonably relied upon these representations that there would 
be a trochus harvest and, until it finally stopped business in 1998, kept employees on so that it 
would be ready to go back into the trochus button business, the defendant is liable.  AHPW, Inc. 
v. Pohnpei, 14 FSM R. 188, 192 (Pon. 2006). 
 

The doctrine of respondeat superior may be applied to impose liability upon a state for the 
negligent torts of its employees.  The theory may also be applied to intentional torts when 
committed by a police officer or other official in an apparent use of official authority.  In other 
words, a state may only be held liable for torts committed in the scope of employment.  Annes v. 
Primo, 14 FSM R. 196, 204 (Pon. 2006). 
 

Generally, the question of whether a police officer acted within the scope of employment is 
a question of fact, rather than a legal question, although, if the facts are undisputed and can 
support only one conclusion, the inquiry becomes legal.  Thus to survive a defendant's motion 
to dismiss, it is enough that the plaintiff has alleged assault and battery by a government 
employee cloaked with the authority of the state.  Annes v. Primo, 14 FSM R. 196, 204 & n.3 
(Pon. 2006). 
 

A state may be held liable if, through subsequent conduct, it ratifies the tort of an individual 
defendant.  Annes v. Primo, 14 FSM R. 196, 204 n.4 (Pon. 2006). 
 

A state may be held liable for alleged civil rights violations when policymakers are involved 
in the challenged action and have made a deliberate choice to follow a particular course of 
action.  This type of liability is not vicarious; it is direct, but when a plaintiff has not alleged that 
an individual with policymaking authority was involved in his injury, there is no basis upon which 
to impose liability on the state for a police officer's alleged civil rights violations.  Annes v. Primo, 
14 FSM R. 196, 205 (Pon. 2006). 
 

Although a state may not be held vicariously liable for the due process violations of its 
agents, it may be held liable in both tort and civil rights for failure to train.  Annes v. Primo, 14 
FSM R. 196, 205 (Pon. 2006). 

The State of Pohnpei cannot be held liable for punitive damages.  Annes v. Primo, 14 FSM 
R. 196, 206 (Pon. 2006). 
 

A government entity may be held liable under 11 F.S.M.C. 701(3) when violations are 
caused by officials who are responsible for final policy making with respect to the action chosen 
from various alternatives.  Lippwe v. Weno Municipality, 14 FSM R. 347, 352 (Chk. 2006). 
 

A motion to strike a punitive damages claim against the FSM on the ground that, under 
FSM law, punitive damages are not recoverable against the national government on any theory, 
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although styled as a motion to strike under Rule 12(f), may more accurately be characterized as 
one (under Rule 12(b)(6)) to dismiss for failure to state a claim upon which relief can be granted.  
FSM v. Kana Maru No. 1, 14 FSM R. 368, 374 (Chk. 2006). 
 

The elements of a negligence claim and a claim of violation of Constitutional rights against 
Kosrae and its employees are set out in Kosrae Code § 6.2601.  Subsection (c) permits an 
action for loss of property caused by the negligent or wrongful act or omission by a government 
employee acting within the scope of their employment and under circumstances where a private 
person would be liable.  Subsection (d) permits an action for injury resulting from the conduct of 
a government employee acting under color of authority and in violation of a right specified under 
Article II of the Kosrae Constitution.  The right to due process is one of the specified rights.  
Andon v. Shrew, 15 FSM R. 315, 320 (Kos. S. Ct. Tr. 2007). 
 

The statute of limitations for claiming a violation of due process by the government is 
covered by the six-year period found in Kosrae Code section 6.2506.  Thus, claims against the 
Land Commission for violation of due process and for failing to apply statutes are governed by 
the six year statute of limitations.  Since the statute of limitations begins to run when a cause of 
action accrues, when, if there was a violation of due process, the latest time it accrued was 
when the certificate of title was issued in 1997, and since more than six years passed before the 
plaintiff asserted his claim, any claim based on a violation of his right to due process fails 
because it was not filed within the six-year period and will be dismissed.  Andon v. Shrew, 15 
FSM R. 315, 320 (Kos. S. Ct. Tr. 2007). 
 

A claim for negligence against the Land Commission and its government employee has a 
six-year statute of limitations.  When, if there was any negligence, the cause of action accrued 
at the time the certificate of title was issued in 1997 and more than six years have passed, the 
plaintiff’s claim of negligence against the Land Commission and its employee fails.  Andon v. 
Shrew, 15 FSM R. 315, 320 (Kos. S. Ct. Tr. 2007). 
 

A governmental entity is liable for battery by its police officers when the entity ratified the 
battery by failing to charge the officers and by the lack of any internal discipline whatsoever and 
a governmental entity that employs untrained police officers and permits their use of excessive 
force will be held responsible for the officers’ unlawful acts for violation of the plaintiffs’ civil 
rights.  Hauk v. Emilio, 15 FSM R. 476, 479 (Chk. 2008). 
 

Where the plaintiffs were set upon and beaten by police officers and one plaintiff was 
arrested and no reason was provided to that plaintiff when the officers detained and arrested 
him, nor was any reason subsequently given although 12 F.S.M.C. 214(1) provides that any 
person making an arrest must, at or before the time of arrest, make every reasonable effort to 
advise the person arrested as to the cause and authority of the arrest, the plaintiff’s detention for 
six hours was without any justification, precisely the sort of conduct that 11 F.S.M.C. 701 was 
meant to protect against.  The assaulting police officers were acting under color of law and as 
agents of the defendant Chuuk Department of Public Safety, which is an agency of the 
defendant Chuuk state government.  Thus these defendants are liable for the violation of the 
plaintiffs’ civil rights under 11 F.S.M.C. 701.  Hauk v. Emilio, 15 FSM R. 476, 479 (Chk. 2008). 
 

A suit against an offender in his or her official capacity is treated as a claim against the 
entity that employs that officer, but a public official that leaves office may still be liable for money 
damages in his or her personal capacity.  Thus, an official capacity claim against a former 
official is meaningless unless it continues as a claim against that person’s successor in office in 
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the successor’s official capacity.  The office continues and is responsible for, and is presumed 
to have knowledge of, its earlier acts.  Herman v. Bisalen, 16 FSM R. 293, 296 (Chk. 2009). 
 

A claimed inability to pay is not a defense to liability.  Weriey v. Chuuk, 16 FSM R. 329, 332 
(Chk. 2009). 
 

Since the FSM civil rights statute is based on the U.S. model, the FSM Supreme Court 
should consider U.S. jurisprudence under 42 U.S.C. § 1983 and § 1988 for assistance in 
determining the intended meaning of, and governmental liability under 11 F.S.M.C. 701(3).  
Sandy v. Mori, 17 FSM R. 92, 96 n.3 (Chk. 2010). 
 

When a tort claim ─ trespass ─ that the state occupied and continues to occupy the 

plaintiff’s property to the exclusion of all others rises to the level of a constitutional claim and a 
civil rights violation, it is a taking of the plaintiff’s property without just compensation.  Stephen v. 
Chuuk, 18 FSM R. 22, 25 (Chk. 2011). 
 

Chuuk cannot escape liability when the plaintiff did not accept the risk that Chuuk might not 
be able to find funds and was not promised payment only when and if funds were available; 
when the plaintiff was told on November 24, 1995, that Chuuk was still awaiting the Chuuk 
Department of Treasury’s issuance of a check for full payment of the insurance premium which 
Chuuk hoped would be within a week, and was asked to "Please bear with us your usual patient 
[sic] and understanding"; when the plaintiff would have had every reason to believe that the 
funds had been appropriated and, apparently like in previous years, Chuuk was waiting for them 
to become available and the paperwork done to cut the check; when the same should be true 
for fiscal 1997, when Chuuk informed the plaintiff that it had submitted a requisition to Chuuk 
Finance for $84,000 and was making daily follow-up; and when the judgment was not on a 
breach of contract theory.  Chuuk v. Actouka Executive Ins. Underwriters, 18 FSM R. 111, 119 
(App. 2011). 
 

Regardless of whether civil liability can be imposed for failing to inform an arrestee of her 
rights or for failing to inform her of the cause and authority of her arrest, civil liability will be 
imposed when it was illegal to arrest her without a warrant where she was arrested.  Alexander 
v. Pohnpei, 18 FSM R. 392, 400 (Pon. 2012). 
 

A suit for damages against someone in his official capacity is a claim against the entity or 
agency that employs that person.  Hence, a suit against the Director of Public Safety in his 
official capacity is a claim against the Pohnpei Department of Public Safety.  Alexander v. 
Pohnpei, 18 FSM R. 392, 400 (Pon. 2012). 
 

When no evidence was presented that supports the liability of the Director of Public Safety 
in his official capacity, judgment for an illegal arrest by the Pohnpei state police will be entered 
solely against the Pohnpei state government.  Alexander v. Pohnpei, 18 FSM R. 392, 400 (Pon. 
2012). 
 

When a person was never in police custody, the "deliberate indifference" duty of care 
standard for the liability of law enforcement officials towards prisoners does not apply.  Ruben v. 
Chuuk, 18 FSM R. 425, 430 (Chk. 2012). 
 

The police are generally not liable to a plaintiff who injures himself fleeing the police.  Ruben 
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v. Chuuk, 18 FSM R. 425, 431 (Chk. 2012). 
 

Since supervisory liability requires proof of the underlying liability of the officers being 
supervised, when the officers on the scene cannot be held liable because they did not breach 
any duty owed to the decedent and because they were not the proximate cause of his death, 
the Director of Public Safety (and Chuuk as respondeat superior) cannot be held liable either.  
Ruben v. Chuuk, 18 FSM R. 425, 431 (Chk. 2012). 
 

Pohnpei cannot be held liable for money damages for the actions of non-state actors.  
Berman v. Pohnpei, 19 FSM R. 111, 117 (App. 2013). 
 

Punitive damages cannot be imposed on the Board of Trustees of the Pohnpei State Public 
Lands Trust because the Pohnpei state government is statutorily immune from punitive 
damages and the Board is a Pohnpei government agency.  Carlos Etscheit Soap Co. v. McVey, 
19 FSM R. 374, 377 (Pon. 2014). 
 

A Port Authority and a pilot are immune from any negligence claim for the pilot’s acts or 
omissions in berthing a vessel, but not from a gross negligence claim.  Win Sheng Marine S. de 
R.L. v. Pohnpei Port Auth., 20 FSM R. 13, 16 (Pon. 2015). 
 

When, under prior precedent and the law of the case doctrine, the state government is 
immune from an interest award as a part of a judgment against the state unless the state has 
expressly consented to the imposition of interest and when the state government has not 
expressly consented, by statute or by contract, to the imposition of interest for claims or for a 
conversion claim, no interest will be permitted.  Eot Municipality v. Elimo, 20 FSM R. 482, 489 
(Chk. 2016). 
 

A statue of limitation generally is not jurisdictional unless it is a limitations period for claims 
against the government.  Heirs of Preston v. Heirs of Alokoa, 21 FSM R. 572, 579 (App. 2018). 
 

The statute of limitations does not affect a court’s jurisdiction because generally a statute of 
limitation is not jurisdictional unless it is a limitations period for claims against the government.  
Alik v. Heirs of Alik, 21 FSM R. 606, 621 (App. 2018). 
 

Public officials are generally entitled to qualified official immunity so that government 
officials who are performing their official duties are generally shielded from civil damages.  New 
Tokyo Medical College v. Kephas, 22 FSM R. 625, 630-31 (Pon. 2020). 
 

The objective test to determine whether public officials are shielded from liability for 
damages is that government officials performing discretionary functions generally are shielded 
from liability for civil damages insofar as their conduct does not violate clearly established 
statutory or constitutional rights of which a reasonable person would have known.  New Tokyo 
Medical College v. Kephas, 22 FSM R. 625, 631 (Pon. 2020). 
 

More than bare allegations of malice are required to deny public officials’ qualified immunity 
for acts conducted in the course of official duties.  New Tokyo Medical College v. Kephas, 22 
FSM R. 625, 631 n.4 (Pon. 2020). 
 

A government official is not personally liable when the official was not in a situation where 
the official could be expected to know that certain conduct would violate statutory or 
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constitutional rights or when the tone or content of the official’s letters to the plaintiff was not 
threatening and there was no evidence that the motive for these letters was personal 
vengeance.  New Tokyo Medical College v. Kephas, 22 FSM R. 625, 632 (Pon. 2020). 
 

─ Immunity 

 
Some government workers have been held partially or completely immune from tort liability 

on grounds that they are public officers.  This immunity, intended to serve the purpose of 
encouraging fearless and independent public service, has been bestowed upon prosecutors as 
well as other public officials.  Rauzi v. FSM, 2 FSM R. 8, 16 (Pon. 1985). 
 

Under the Compact of Free Association and the Federal Programs and Services 
Agreement, civilian employees of the United States government have immunity from civil and 
criminal process for wrongful acts and omissions done within the scope and in performance of 
official duty, unless expressly waived by the U.S. government.  Samuel v. Pryor, 5 FSM R. 91, 
95 (Pon. 1991). 
 

A United States federal employee does not waive immunity from civil liability under the 
Compact of Free Association and the Federal Programs and Services Agreement when the 
civilian employee initiated litigation in the FSM Supreme Court in a separate lawsuit with 
different claims against different parties and where the affirmative misconduct is within the 
scope and in the performance of the official duty.  Samuel v. Pryor, 5 FSM R. 91, 97 (Pon. 
1991). 
 

The FSM Supreme Court is immune from an award of damages, pursuant to 11 F.S.M.C. 
701(3), arising from the performance by the Chief Justice of his constitutionally granted rule-
making powers.  Berman v. FSM Supreme Court (II), 5 FSM R. 371, 374 (Pon. 1992). 
 

The Chief Justice, in making rules, is performing a legislative function and is immune from 
an action for damages.  Berman v. FSM Supreme Court (II), 5 FSM R. 371, 374 (Pon. 1992). 
 

The grant of immunity to the Chief Justice while performing his rule-making authority is to 
protect the independence of one exercising a constitutionally granted legislative power.  Berman 
v. FSM Supreme Court (II), 5 FSM R. 371, 374 (Pon. 1992). 
 

A judge is generally granted absolute civil immunity from civil liability for acts done in the 
exercise of a judicial function.  Jano v. King, 5 FSM R. 388, 391 (Pon. 1992). 
 

A judge loses the cloak of judicial immunity in only two instances.  A judge is not immune for 
actions not taken in the judge’s judicial capacity, and a judge is not immune for actions, though 
judicial in nature, taken in the absence of all jurisdiction.  Jano v. King, 5 FSM R. 388, 391 (Pon. 
1992). 
 

An act performed by a judge does not have to be an adjudicatory act in order for it to be a 
judicial act.  Judges and justices of the courts of the Federated States of Micronesia are 
protected by the cloak of judicial absolute immunity for judicial functions performed unless they 
are in complete absence of jurisdiction.  Jano v. King, 5 FSM R. 388, 392-93 (Pon. 1992). 
 

Prosecutors enjoy absolute immunity from prosecution for their actions which are connected 
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to their role in judicial proceedings, which include participation in hearings related to obtaining 
search warrants.  Prosecutors do not, however, enjoy absolute immunity from prosecution for 
their role as an administrative or investigative officers, which includes participation in and giving 
advice regarding the execution of a search warrant.  Jano v. King, 5 FSM R. 388, 396 (Pon. 
1992). 
 

Judges and justices of the FSM are protected by the cloak of absolute immunity for judicial 
functions performed, unless the functions were performed in the complete absence of 
jurisdiction.  Issuance of a search warrant is within the jurisdiction of FSM courts.  Therefore it is 
a judicial act to which immunity attaches.  Liwi v. Finn, 5 FSM R. 398, 400-01 (Pon. 1992). 
 

Prosecutors are absolutely immune from prosecution for their actions which are connected 
to their role in judicial proceedings, but do not enjoy absolute immunity from prosecution for their 
role as an administrative or investigative officer.  Therefore prosecutors are absolutely immune 
for involvement in judicial proceedings to obtain a search warrant, but not for participation in and 
giving police advice regarding the execution of a search warrant.  Liwi v. Finn, 5 FSM R. 398, 
401 (Pon. 1992). 
 

A chief justice’s actions in reviewing an attorney’s application for admission is a judicial 
function that is entitled to absolute immunity from suit for damages.  Berman v. Santos, 7 FSM 
R. 231, 240 (Pon. 1995). 
 

A judge is generally granted absolute immunity from civil liability for acts done in the 
exercise of a judicial function.  A judge loses the cloak of judicial immunity in only two events:  
First, a judge is not immune from non-judicial actions, i.e. actions not taken in the judge’s 
judicial capacity.  Second, a judge is not immune for actions, though judicial in nature, taken in 
the complete absence of all jurisdiction.  Bank of Guam v. O’Sonis, 9 FSM R. 106, 112 (Chk. 
1999). 
 

Absolute immunity affords complete protection from a damage award to a public official as 
long as the challenged act falls within the scope of the activity for which the immunity is 
conferred.  Bank of Guam v. O’Sonis, 9 FSM R. 106, 112 (Chk. 1999). 
 

The factors determining whether an act by a judge is a judicial one relate to the nature of 
act itself, i.e., whether it is a function normally performed by a judge, and to the expectations of 
the parties, i.e., whether they dealt with the judge in his judicial capacity.  The second question 
in deciding whether immunity exists is whether the judge acted in complete absence of all 
jurisdiction.  Bank of Guam v. O’Sonis, 9 FSM R. 106, 112 (Chk. 1999). 
 

Judges of courts of superior or general jurisdiction are not liable to civil actions for their 
judicial acts, even when such acts are in excess of their jurisdiction, and are alleged to have 
been done maliciously or corruptly.  A judge is absolutely immune from liability for his judicial 
acts even if his exercise of authority is flawed by the commission of grave procedural errors.  
Bank of Guam v. O’Sonis, 9 FSM R. 106, 112 (Chk. 1999). 
 

Judicial immunity protects from liability for punitive damages.  Bank of Guam v. O’Sonis, 9 
FSM R. 106, 113 (Chk. 1999). 
 

A judge is generally granted absolute immunity from civil liability for acts done in the 
exercise of a judicial function.  Few doctrines were more solidly established at common law than 
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the immunity of judges for damages for acts committed within their judicial jurisdiction.  
Damarlane v. Pohnpei Supreme Court Appellate Division, 10 FSM R. 116, 121 (Pon. 2001). 
 

Judges lose their judicial immunity only for non-judicial actions (actions not taken in the 
judge’s judicial capacity), or for actions, though judicial in nature, taken in the complete absence 
of all jurisdiction.  Damarlane v. Pohnpei Supreme Court Appellate Division, 10 FSM R. 116, 
121 (Pon. 2001). 
 

Two factors, both relating to the nature of act itself, determine whether an act by a judge is 
a judicial one:  whether it is a function normally performed by a judge, and whether the parties 
dealt with the judge in his judicial capacity.  The second question in deciding whether immunity 
exists is whether the judge acted in complete absence of all jurisdiction.  Damarlane v. Pohnpei 
Supreme Court Appellate Division, 10 FSM R. 116, 121 (Pon. 2001). 
 

When a Pohnpei statute does not show any legislative intent to abolish the well-established 
principle of absolute judicial immunity for the judicial act of timing the issuance of court 
decisions and to allow a private suit for damages in such cases, a court can only conclude that 
the Pohnpei Legislature did not intend to abolish absolute judicial immunity in this instance and 
did not intend to create a right for damage suits against judges if their decisions were not timely.  
Damarlane v. Pohnpei Supreme Court Appellate Division, 10 FSM R. 116, 122 (Pon. 2001). 
 

Under FSM caselaw, prosecutors enjoy absolute immunity from prosecution for their actions 
which are connected to their role in judicial proceedings, including participation in hearings 
related to obtaining search warrants.  Prosecutors do not, however, enjoy absolute immunity for 
their role as administrative or investigative officers. Prosecutors are absolutely immune for 
involvement in judicial proceedings to obtain a search warrant, but not for participation in and 
giving police advice regarding the execution of a search warrant.  Sipos v. Crabtree, 13 FSM R. 
355, 366 (Pon. 2005). 
 

A request for, appearance at, and the presentation of evidence related to obtaining a search 
warrant is considered part of a prosecutor’s judicial function, for which the prosecutor enjoys 
absolute immunity.  This is true even though no criminal information has been filed yet since 
search warrants are usually, but not always, sought before criminal charges are filed.  The 
defendants therefore enjoy absolute immunity for all alleged wrongful acts related to obtaining 
search warrants or other pretrial orders of a similar nature.  Sipos v. Crabtree, 13 FSM R. 355, 
367 (Pon. 2005). 
 

A prosecutor’s actions in seeking (and obtaining) release conditions during an initial 
appearance in a criminal case, was a judicial function for which prosecutors enjoy absolute 
prosecutorial immunity.  Sipos v. Crabtree, 13 FSM R. 355, 367 (Pon. 2005). 
 

In order to determine whether a judge is liable for damages for his actions, the court asks 
whether the judge was performing judicial acts and whether his court had jurisdiction.  When the 
answer to both questions is yes, the judge was not acting in complete absence of all jurisdiction, 
even when he had clearly acted in excess of his jurisdiction, and the judge was therefore 
immune from any suit for compensatory or punitive damages for his actions, but that does not 
end the inquiry.  When the plaintiff had obtained permanent prospective injunctive relief against 
the judge under the civil rights act, it was entitled to the attorney’s fees and costs incurred in 
obtaining that relief in that case, but not for any expenses incurred in the state court case in 
which the judge had exceeded his jurisdiction even though the FSM Supreme Court had to 
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enjoin him from conducting any further proceedings in it.  Ruben v. Petewon, 15 FSM R. 605, 
608 (Chk. 2008). 
 

Sovereign immunity should not be confused with official immunity for public officers.  
Government officials who are performing their official duties are generally shielded from civil 
damages, and the court has previously recognized that some government workers have been 
held partially or completely immune from tort liability on grounds that they are public officers.  
This immunity, intended to serve the purpose of encouraging fearless and independent public 
service, has been bestowed upon prosecutors as well as other public officials.  Marsolo v. Esa, 
18 FSM R. 59, 64 (Chk. 2011). 
 

The President has absolute immunity from damages liability for his official acts.  
Furthermore, the court does not have the jurisdiction to enjoin the President in the performance 
of his official duties such as enforcing a Congressionally enacted statute.  Since suits contesting 
the actions of the executive branch should be brought against the President’s subordinates, not 
against the President himself, a motion to dismiss the President will therefore be granted.  
Marsolo v. Esa, 18 FSM R. 59, 65 (Chk. 2011). 
 

A qualified official immunity applies to public officials.  An official who simply enforces a 
presumptively valid statute will rarely thereby lose his or her immunity from suit.  Absent 
extraordinary circumstances, liability will not attach for executing the statutory duties one was 
appointed to perform.  Marsolo v. Esa, 18 FSM R. 59, 65 (Chk. 2011). 
 

A qualified official immunity defense which requires a facially-valid arrest warrant, does not 
apply when there was no arrest warrant but only an eviction order.  Jacob v. Johnny, 18 FSM R. 
226, 231 (Pon. 2012). 
 

A judge is generally granted absolute immunity from civil liability for acts done in the 
exercise of a judicial function.  A judge loses the cloak of judicial immunity in only two events:  
First, a judge is not immune from non-judicial actions, i.e. actions not taken in the judge’s 
judicial capacity.  Second, a judge is not immune for actions, though judicial in nature, taken in 
the complete absence of all jurisdiction.  Jacob v. Johnny, 18 FSM R. 226, 232 (Pon. 2012). 
 

Few doctrines were more solidly established at common law than the immunity of judges for 
damages for acts committed within their judicial jurisdiction.  Jacob v. Johnny, 18 FSM R. 226, 
232 (Pon. 2012). 
 

When analyzing whether a judge was performing judicial acts, the factors determining 
whether an act by a judge is a "judicial" one relate to the nature of act itself (whether it is a 
function normally performed by a judge) and to the expectations of the parties (whether they 
dealt with the judge in his judicial capacity).  Issuing eviction orders, denying motions, and the 
like are all acts or functions normally performed by a judge.  Jacob v. Johnny, 18 FSM R. 226, 
232 (Pon. 2012). 
 

When the Pohnpei Supreme Court is a court of general jurisdiction and when it is 
undisputed that the Pohnpei Supreme Court has jurisdiction over cases that the plaintiff filed 
there since she filed those cases there for the very reason that that court had jurisdiction, the 
plaintiff cannot allege that a Pohnpei justice acted in complete absence of jurisdiction when he 
issued orders in her cases even though she clearly alleges that he acted in excess of his 
jurisdiction.  Jacob v. Johnny, 18 FSM R. 226, 232 (Pon. 2012). 
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Judges of courts of superior or general jurisdiction are not liable to civil actions for their 

judicial acts, even when such acts are in excess of their jurisdiction and are alleged to have 
been done maliciously or corruptly, and a judge is absolutely immune from liability for his judicial 
acts even if his exercise of authority is flawed by the commission of grave procedural errors.  
Jacob v. Johnny, 18 FSM R. 226, 232 (Pon. 2012). 
 

Since a judge is absolutely immune from liability for his judicial acts even if those acts were 
done maliciously or corruptly or in excess of his jurisdiction or if his exercise of authority was 
flawed by the commission of grave procedural errors, he is thus immune from a plaintiff’s 
compensatory damages claims.  Jacob v. Johnny, 18 FSM R. 226, 233 (Pon. 2012). 
 

Judicial immunity does not prevent a judge from being subject to prospective injunctive 
relief when the judge has acted, not in complete absence of jurisdiction, but in excess of 
jurisdiction.  Judicial immunity does not apply against the imposition of prospective injunctive 
relief because no common law precedent ever granted such immunity.  Jacob v. Johnny, 18 
FSM R. 226, 233 (Pon. 2012). 
 

When a Pohnpei Supreme Court judge is immune from suit and thus from the imposition of 
compensatory damages, the compensatory damages claims against him must be dismissed.  
But when the plaintiff’s factual allegations against the judge, viewed in the light most favorable 
to the plaintiff, are claims that the judge acted in excess of his jurisdiction and violated the 
plaintiff’s civil rights in doing so, the court will not dismiss her claims against the judge for 
injunctive relief and for 11 F.S.M.C. 701(3) reasonable attorney’s fees and costs incurred in 
obtaining that relief, since she alleges sufficient facts which, if proven that the judge acted in 
excess of his jurisdiction, state a claim for which the FSM Supreme Court can grant her some 
relief.  Jacob v. Johnny, 18 FSM R. 226, 233-34 (Pon. 2012). 
 

Police officers have a qualified official immunity from civil liability when they arrest someone 
for whom they have a facially-valid arrest warrant.  Helgenberger v. U Mun. Court, 18 FSM R. 
274, 282 (Pon. 2012). 
 

Judges are generally granted absolute immunity from civil liability for acts done in the 
exercise of a judicial function.  Few common law doctrines were more solidly established than a 
judge’s immunity for damages for acts committed within his judicial jurisdiction.  Helgenberger v. 
U Mun. Court, 18 FSM R. 274, 283 (Pon. 2012). 
 

A judge loses the cloak of judicial immunity in only two events:  first, a judge is not immune 
from non-judicial actions, i.e. actions not taken in the judge’s judicial capacity; and second, a 
judge is not immune for actions, though judicial in nature, taken in the complete absence of all 
jurisdiction.  The first question is whether the acts were judicial.  Helgenberger v. U Mun. Court, 
18 FSM R. 274, 283 (Pon. 2012). 
 

The factors determining whether an act by a judge is a "judicial" one and therefore one for 
which the judge is immune from civil liability relate to the nature of act itself, i.e., whether it is a 
function normally performed by a judge, and to the expectations of the parties, i.e., whether they 
dealt with the judge in his judicial capacity.  The issuance of a bench warrant; the contempt 
finding; and, under U’s constitutional setup, the impeachment trial, the conviction, the denial of 
the substitution of counsel, and the defendant’s removal from office were all judicial acts, taken 
in a judicial capacity.  Helgenberger v. U Mun. Court, 18 FSM R. 274, 283 (Pon. 2012). 
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The second question in deciding whether judicial immunity exists is whether the judge acted 

in complete absence of all jurisdiction because judges cannot be held civilly liable for their 
judicial acts, even when those acts were in excess of their jurisdiction, or are alleged to have 
been done maliciously or corruptly, and judges are also absolutely immune from civil liability 
when they committed grave procedural errors in their exercise of authority.  Helgenberger v. U 
Mun. Court, 18 FSM R. 274, 283 (Pon. 2012). 
 

"Facially valid" does not mean "lawful."  An erroneous court order or a court order that is 
infirm or unlawful can be a facially valid order.  Jacob v. Johnny, 20 FSM R. 612, 617 (Pon. 
2016). 
 

An official charged with the duty of executing a facially valid court order enjoys absolute 
immunity from liability for damages in a suit challenging conduct prescribed by that order.  
Because controversies sufficiently intense to erupt in litigation are not easily capped by judicial 
decree, the common law provided absolute immunity from subsequent damages liability for all 

persons ─ governmental or otherwise ─ who were integral parts of the judicial process.  Jacob v. 

Johnny, 20 FSM R. 612, 617-18 (Pon. 2016). 
 

Absolute immunity for officials assigned to carry out a judge’s orders is necessary to insure 
that such officials can perform without the need to secure permanent legal counsel.  Non-judicial 
officers whose official duties have an integral relationship with the judicial process are entitled to 
absolute immunity for their quasi-judicial conduct since it would be unfair to spare the judges 
who give orders while punishing the officers who obey them.  Jacob v. Johnny, 20 FSM R. 612, 
618 (Pon. 2016). 
 

Tension between trial judges and those officials responsible for enforcing their orders would 
inevitably result were there not absolute immunity for both.  If law enforcement officials assigned 
to carry out a judge’s orders were not absolutely immune, they would then, for their own 
protection, need to scrutinize every court order and investigate its background before deciding 
whether to try to enforce it.  The judicial system cannot function that way.  Jacob v. Johnny, 20 
FSM R. 612, 618 (Pon. 2016). 
 

Enforcement officials must not be required to act as pseudo-appellate courts scrutinizing 
judges’ orders.  The public interest demands strict adherence to judicial decrees, and absolute 
immunity will ensure the public’s trust and confidence in courts’ ability to completely, effectively 
and finally adjudicate the controversies before them.  Jacob v. Johnny, 20 FSM R. 612, 618 
(Pon. 2016). 
 

An official who is absolutely immune for a person’s arrest and for her confinement to jail 
because those were acts prescribed by a judge’s facially valid order, only has qualified immunity 
from civil liability arising from the conditions under which that person was held in jail.  This is 
because absolute immunity extends only to acts prescribed by the judge’s order, and the 
judge’s order did not prescribe the person’s treatment in jail.  It only prescribed her arrest and 
confinement.  Jacob v. Johnny, 20 FSM R. 612, 618 (Pon. 2016). 
 

The FSM Supreme Court would look upon a true negligence suit against the Pohnpei Court 
of Land Tenure with great disfavor because, when a defendant is found negligent, the remedy is 
money damages, and because the Pohnpei Court of Land Tenure is a court, and, as a court, it 
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is immune from a suit for money damages for its judicial acts.  Setik v. Perman, 22 FSM R. 105, 
119 n.12 (App. 2018). 
 

A private litigant is absolutely privileged to publish defamatory matter concerning another in 
communications preliminary to a proposed judicial proceeding, or in the institution of or during 
the course and as a part of, a judicial proceeding in which he participates, if the matter has 
some relation to the proceeding.  This privilege is based upon the public interest in according to 
all men the utmost freedom of access to the courts of justice for the settlement of their private 
disputes.  Like the privilege of an attorney, it is absolute.  Helgenberger v. Helgenberger, 22 
FSM R. 244, 249-50 (Pon. 2019). 
 

"Absolute privileges" are properly classified as immunities, since they are based upon the 
actor’s personal position or status.  Helgenberger v. Helgenberger, 22 FSM R. 244, 250 n.4 
(Pon. 2019). 
 

The absolute privilege or immunity for litigants and their attorneys is necessary for them to 
be protected not only from civil liability but also from the danger of even an unsuccessful civil 
action.  It is thus necessary that the court not inquire into the propriety of their conduct in civil 
proceedings brought against them for misconduct in their position.  The privilege, or immunity, is 
absolute and the protection is complete, and is not conditioned upon the honest and reasonable 
belief that the defamatory matter is true or upon the absence of ill will on the actor’s part, but is 
based upon a policy that treats the ends to be gained by permitting defamatory statements as 
outweighing the harm that may be done to the reputation of others.  Helgenberger v. 
Helgenberger, 22 FSM R. 244, 250 (Pon. 2019). 
 

At common law, parties to judicial proceedings are granted an absolute privilege to use 
defamatory language because of the overriding public interest that persons should speak freely 
and fearlessly in litigation, uninfluenced by the possibility of being brought to account in an 
action for defamation.  This common law principle is eminently suitable for the FSM because it 
is difficult to see how any court system could function otherwise.  It is sound public policy.  
Helgenberger v. Helgenberger, 22 FSM R. 244, 250 (Pon. 2019). 
 

Statements contained in pleadings, affidavits, depositions and other documents directly 
related to the case partake of this privilege; they cannot serve as the basis for an action for 
defamation.  Since this privilege is absolute and the immunity is complete, whether counsel 
made a reasonable inquiry into the facts before filing the complaint is irrelevant.  Helgenberger 
v. Helgenberger, 22 FSM R. 244, 250 (Pon. 2019). 
 

Statements in pleadings, if relevant and pertinent to the issues, are absolutely privileged 
even if the statements are false and made maliciously.  Helgenberger v. Helgenberger, 22 FSM 
R. 244, 250 (Pon. 2019). 
 

False, misleading, or defamatory communications, even if made with malicious intent, are 
not actionable if they are material to, and made in the course of, a judicial or quasi-judicial 
proceeding.  Helgenberger v. Helgenberger, 22 FSM R. 244, 250 (Pon. 2019). 
 

Statements made by counsel and parties in the course of judicial proceedings are privileged 
as long as such statements are material and pertinent to the questions involved irrespective of 
the motive with which they are made.  Helgenberger v. Helgenberger, 22 FSM R. 244, 251 
(Pon. 2019). 
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Because the plaintiffs have an absolute privilege or complete immunity from defamation 

liability to the counterclaimant, the court must grant the plaintiffs summary judgment on the 
defamation counterclaims and the court must deny the counterclaimant’s cross motion for 
summary judgment.  Helgenberger v. Helgenberger, 22 FSM R. 244, 251 (Pon. 2019). 
 

A litigant’s absolute privilege applies not only to defamation actions, but to any tort action 
based on statements made in connection with a judicial proceeding.  These include the 
intentional infliction of emotional distress, the invasion of privacy, and false light actions, 
including false light invasion of privacy claims that fail to meet the standards for defamation.  
Helgenberger v. Helgenberger, 22 FSM R. 244, 251 n.7 (Pon. 2019). 
 

─ Infliction of Emotional Distress 

 
A defendant must exercise due care not to cause others emotional distress that leads in 

turn to a foreseeable physical result.  Eram v. Masaichy, 7 FSM R. 223, 226-27 (Chk. S. Ct. Tr. 
1995). 
 

Where there was no physical manifestation of the emotional distress that was foreseeable 
there can be no claim for negligent infliction of emotional distress.  Eram v. Masaichy, 7 FSM R. 
223, 227 (Chk. S. Ct. Tr. 1995). 
 

For a negligent infliction of emotional distress claim to be compensable, a physical 
manifestation is required.  Pau v. Kansou, 8 FSM R. 524, 526 (Chk. 1998). 
 

One of the elements of an intentional infliction of emotional distress claim is that the plaintiff 
must have suffered some physical manifestation of the alleged infliction of emotional distress.  
When the plaintiff neither alleged, nor proved at trial, any physical ailments or manifestations 
resulting from his termination from employment his claim must fail for lack of proof.  Hauk v. 
Board of Dirs., 11 FSM R. 236, 241 (Chk. S. Ct. Tr. 2002). 
 

Since a claim for negligent infliction of emotional distress cannot be sustained without 
evidence of actual physical illness resulting from the mental and emotional distress, a plaintiff 
who failed to provide evidence of actual physical illness resulting from the defendants’ actions 
cannot obtain any monetary recovery on this claim.  Tomy v. Walter, 12 FSM R. 266, 272 (Chk. 
S. Ct. Tr. 2003). 
 

For an emotional distress award there must be a foreseeable physical manifestation of the 
distress.  Narruhn v. Aisek, 13 FSM R. 97, 99 (Chk. S. Ct. App. 2004). 
 

When there is no evidence in the record of physical injury to the plaintiff or of any physical 
manifestation of emotional distress by the plaintiff, an award of damages for pain and suffering 
must be set aside.  Narruhn v. Aisek, 13 FSM R. 97, 99 (Chk. S. Ct. App. 2004). 
 

A defendant must exercise due care not to cause others emotional distress that leads in 
turn to a foreseeable physical result, but when there is no evidence in the record of physical 
injury to the plaintiff or of any physical manifestation of emotional distress by the plaintiff, no 
award of damages for can be made for emotional distress.  Hauk v. Lokopwe, 14 FSM R. 61, 65 
(Chk. 2006). 
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When the plaintiff presented no evidence that any of the defendants’ acts that he 

complained of caused him any physical injury; when he did not present any evidence that any 
mental anguish or emotional distress he might have had resulted in any physical manifestation 
and, in fact, presented no evidence at all of any mental anguish or emotional distress on his 
part; and when he put on no evidence that anyone intended to inflict emotional distress upon 
him, the court had to dismiss his mental anguish and intentional infliction of emotional distress 
claims.  Hauk v. Lokopwe, 14 FSM R. 61, 66 (Chk. 2006). 
 

When there is no evidence in the record of physical injury to the plaintiff or of any physical 
manifestation of emotional distress by the plaintiff, there can be no award of damages for 
mental distress or mental anguish.  People of Rull ex rel. Ruepong v. M/V Kyowa Violet, 14 
FSM R. 403, 418-19 (Yap 2006). 
 

When there was no evidence of physical injury to any plaintiff or of any physical 
manifestation of emotional distress by any plaintiff, there can be no award of damages for pain 
and suffering even if the plaintiffs had proven they had been wrongfully discharged in violation 
of their civil rights.  Robert v. Simina, 14 FSM R. 438, 443 (Chk. 2006). 
 

Common issues of law and fact do not predominate for an infliction of emotional distress 
claim because this cause of action involves personal injury.  A claim for infliction of emotional 
distress cannot be sustained without evidence of physical injury to the plaintiff or of a 
foreseeable physical manifestation or physical illness resulting from the plaintiffs’ mental and 
emotional distress.  People of Weloy ex rel. Pong v. M/V CEC Ace, 15 FSM R. 151, 160 (Yap 
2007). 
 

When the complaint does not allege that the class as a whole suffered a common physical 
injury, any compensable emotional distress must be each individual’s physical manifestation or 
illness.  Since the basis of each person’s claim, and of the defendants’ liability for that claim, is 
different for each class member and evidence of this necessary element for liability on an 
emotional distress claim would thus be highly individualized and unique to each class member 
and could only be proven on an individual basis, class certification of infliction of emotional 
distress claims would not be appropriate.  People of Weloy ex rel. Pong v. M/V CEC Ace, 15 
FSM R. 151, 160 (Yap 2007). 
 

When each person’s individual infliction of emotional distress claim would require a 
separate mini-trial, no class can be certified for this cause of action and any claims for the 
personal injury of infliction of emotional distress will have to proceed on an individual basis.  
People of Weloy ex rel. Pong v. M/V CEC Ace, 15 FSM R. 151, 160 (Yap 2007). 
 

If the court is persuaded that no definable class is present, it may have the class allegations 
stricken and allow the action to proceed on an individual basis.  Thus when no definable class is 
present for the infliction of emotional distress cause of action, the court will order that the 
complaint be amended to eliminate allegations that the named plaintiffs represent absent 
persons for any infliction of emotional distress claims and the named plaintiffs may proceed on 
their individual infliction of emotional distress claims, if they so choose.  People of Weloy ex rel. 
Pong v. M/V CEC Ace, 15 FSM R. 151, 160-61 (Yap 2007). 
 

When, in a wrongful termination case, no evidence of physical pain or a physical 
manifestation of suffering was introduced, no damages can be awarded for pain and suffering 
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because the rule is well settled that to award damages for pain and suffering, such must be the 
result of physical injury or of a physical manifestation of emotional distress.  Kimeuo v. Simina, 
15 FSM R. 664, 667 (Chk. 2008). 
 

When, in the original complaint, the plaintiffs sought damages for pain and suffering, they 
inartfully pled an emotional distress claim, and a clarification of this claim in an amended 
complaint will not prejudice the defendants.  Nakamura v. Mori, 16 FSM R. 262, 269 (Chk. 
2009). 
 

When there is no evidence in the record of physical injury to the plaintiff or of any physical 
manifestation of emotional distress by the plaintiff, no award of damages can be made for 
emotional distress.  Berman v. Pohnpei, 16 FSM R. 567, 577 (Pon. 2009). 
 

Physical injury to the plaintiff or the plaintiff’s physical manifestation of emotional distress is 
a necessary element that must be proven for an award for infliction of emotional distress.  
Nakamura v. FSM Telecomm. Corp., 17 FSM R. 41, 48 (Chk. 2010). 
 

When a statute of limitations provides a two-year limitation period for actions for injury to 
one caused by the wrongful act or neglect of another, the applicable statute of limitations for a 
negligent infliction of emotional distress claim is two years.  Negligent infliction of emotional 
distress requires a physical injury or manifestation.  Nakamura v. FSM Telecomm. Corp., 17 
FSM R. 41, 48 (Chk. 2010). 
 

Recovery for intentional infliction of emotional distress requires conduct that is extreme and 
outrageous.  The tort of intentional infliction of emotional distress is sharply limited and only 
applies in the most egregious circumstances.  Nakamura v. FSM Telecomm. Corp., 17 FSM R. 
41, 48 (Chk. 2010). 
 

When a two-year limitations period applies to injuries caused by the wrongful act or neglect 
of another, it applies to intentional infliction of emotional distress because intentional infliction of 

emotional distress is caused by a wrongful act ─ conduct that is extreme and outrageous.  

Nakamura v. FSM Telecomm. Corp., 17 FSM R. 41, 48 (Chk. 2010). 
 

An emotional distress claim, whether inflicted intentionally or negligently, is barred by the 
two-year statute of limitations.  Nakamura v. FSM Telecomm. Corp., 17 FSM R. 41, 48 (Chk. 
2010). 
 

When, weighing the evidence before the court, the defendant’s alleged wrongful act ─ 

unblocking a culvert ─ was not extreme and outrageous conduct, the plaintiffs have not proven 

an element of the intentional infliction of emotional distress tort.  Nakamura v. FSM Telecomm. 
Corp., 17 FSM R. 41, 48 (Chk. 2010). 
 

A defendant must exercise due care not to cause others emotional distress that leads in 
turn to a foreseeable physical result.  Poll v. Victor, 18 FSM R. 235, 246 (Pon. 2012). 
 

One element of an intentional infliction of emotional distress claim is that the plaintiff must 
have suffered some physical manifestation of the alleged infliction of emotional distress, and 
when the plaintiff did not prove at trial any physical ailments or manifestations resulting from his 
employment termination, his claim must fail for lack of proof and no award of damages can be 



TORTS ─ INFLICTION OF EMOTIONAL DISTRESS 

 

133 

made for emotional distress.  Poll v. Victor, 18 FSM R. 235, 246 (Pon. 2012). 
 

Since a claim for negligent infliction of emotional distress cannot be sustained without 
evidence of actual physical illness resulting from the mental and emotional distress, a plaintiff 
who fails to provide evidence of actual physical illness resulting from the defendants’ actions 
cannot obtain any monetary recovery on the claim.  Peniknos v. Nakasone, 18 FSM R. 470, 490 
(Pon. 2012). 
 

When no specific evidence was brought forth to indicate that the plaintiff has suffered any 
physical manifestation of emotional distress and when the plaintiff presented no evidence that 
any of the defendant’s acts she complained of caused her any physical injury; or that any 
mental anguish or emotional distress she might have had resulted in any physical manifestation; 
or that anyone intended or negligently inflicted emotional distress upon her, her infliction of 
emotional distress causes of action cannot withstand a summary judgment challenge.  Peniknos 
v. Nakasone, 18 FSM R. 470, 490 (Pon. 2012). 
 

When faced with a defendant’s summary judgment motion, the court cannot give any heed 
to the nonmovant plaintiff’s assertion that he intends to call witnesses at trial to support his 
emotional distress claim or to his assertion that a favorable judgment on his wrongful 
termination claims will amply support this claim because the plaintiff must show that he has 
admissible evidence to support his claim, and the time for him to do that is now, or never.  
George v. Palsis, 19 FSM R. 558, 567 (Kos. 2014). 
 

One element of an intentional infliction of emotional distress claim is that the plaintiff must 
have suffered some physical manifestation of the alleged infliction of emotional distress, and 
when the plaintiff has not shown any physical ailments or manifestations resulting from his 
employment termination, his claim must fail for lack of proof and the defendants are entitled to 
summary judgment on this cause of action.  George v. Palsis, 19 FSM R. 558, 567 (Kos. 2014). 
 

Physical injury to the plaintiff or the plaintiff’s physical manifestation of emotional distress is 
a necessary element that must be proven for an award for infliction of emotional distress.  
Palasko v. Pohnpei, 20 FSM R. 90, 98 (Pon. 2015). 
 

When the plaintiff did not plead any physical manifestation of emotional distress but did 

plead a physical injury ─ a battery ─ in connection with his arrest, whether that physical injury 

(battery) occurred (and also whether any emotional distress was inflicted) are a genuine issues 
of material fact precluding summary judgment on this claim.  Palasko v. Pohnpei, 20 FSM R. 90, 
98 (Pon. 2015). 
 

The tort of infliction of emotional distress is sharply limited, only applying in the most 
egregious circumstances, and recovery for intentional infliction of emotional distress requires 
conduct that is extreme and outrageous.  Solomon v. FSM, 20 FSM R. 396, 403 (Pon. 2016). 
 

A plaintiff’s allegation of a defendant’s failure to respond to the plaintiff’s salutations; of 
projecting "bad vibes;" of purportedly not assigning an adequate work load; of a disproportionate 
amount of scrutiny supposedly placed on her tardiness, in juxtaposition to fellow employees and 
allegedly noting the employee’s requests for leave, hardly rise to the level of "extreme and 
outrageous" conduct on the defendants’ part, and as a result, falls short of a claim on which 
relief might be granted.  Solomon v. FSM, 20 FSM R. 396, 403 (Pon. 2016). 
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A person must exercise due care not to cause others emotional distress that leads in turn to 

a foreseeable physical result.  Palasko v. Pohnpei, 21 FSM R. 562, 565 (Pon. 2018). 
 

When there is no evidence in the record of physical injury to the plaintiff or of any physical 
manifestation of emotional distress by the plaintiff, no award of damages for can be made for 
emotional distress.  Palasko v. Pohnpei, 21 FSM R. 562, 565 (Pon. 2018). 
 

When the plaintiff’s physical injury to support his intentional infliction of emotional distress 
claim was contingent on his battery claim, and when the court concluded that the battery cause 
of action was unsubstantiated, the intentional infliction of emotional distress claim must also be 
dismissed.  Palasko v. Pohnpei, 21 FSM R. 562, 565 (Pon. 2018). 
 

Recovery for intentional infliction of emotional distress requires conduct that is extreme and 
outrageous.  This tort is sharply limited and only applies in the most egregious circumstances.  
Luzama v. Mai Xong, Inc., 22 FSM R. 23, 32 (Pon. 2018). 
 

An employer’s negligence by not providing proper work boots to its employee and an 
unfortunate workplace accident do not satisfy the "extreme and outrageous" element necessary 
to recover damages under the tort of intentional infliction of emotional distress.  Luzama v. Mai 
Xong, Inc., 22 FSM R. 23, 32 (Pon. 2018). 
 

A claim for negligent infliction of emotional distress requires evidence of such extreme 
mental anguish and distress that medical assistance is sought or necessary as a result of the 
negligence.  Luzama v. Mai Xong, Inc., 22 FSM R. 23, 32 (Pon. 2018). 
 

When a plaintiff does indeed suffer from some distress, but it does not rise to the degree 
required to recover under the tort of negligent infliction of emotional distress, the emotional 
distress claim must be dismissed.  Luzama v. Mai Xong, Inc., 22 FSM R. 23, 32 (Pon. 2018). 
 

A litigant’s absolute privilege applies not only to defamation actions, but to any tort action 
based on statements made in connection with a judicial proceeding.  These include the 
intentional infliction of emotional distress, the invasion of privacy, and false light actions, 
including false light invasion of privacy claims that fail to meet the standards for defamation.  
Helgenberger v. Helgenberger, 22 FSM R. 244, 251 n.7 (Pon. 2019). 
 

Recovery for intentional infliction of emotional distress requires conduct that is extreme and 
outrageous.  This tort is sharply limited and only applies in the most egregious circumstances.  
One element of such a claim is that the plaintiff must have suffered some physical manifestation 
of the alleged infliction of emotional distress.  Pelep v. Lapaii, 22 FSM R. 482, 488 (Pon. 2020). 
 

A defendant who followed the plaintiff and attacked him with a machete, cutting him four 
times, acted in an extreme and outrageous manner and inflicted serious physical injuries on the 
plaintiff, which shocked him at the time and continue to cause him to feel scared.  Accordingly, 
the plaintiff’s cause of action for intentional infliction of emotional distress is sustained.  Pelep v. 
Lapaii, 22 FSM R. 482, 488 (Pon. 2020). 
 

Recovery for intentional infliction of emotional distress requires conduct that is extreme and 
outrageous, and this tort is sharply limited and applies only in the most egregious 
circumstances.  One element of an intentional infliction of emotional distress claim is that the 
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plaintiff must have suffered some physical manifestation of the alleged infliction of emotional 
distress, and when there is no evidence in the record of physical injury to the plaintiff or of any 
physical manifestation of the emotional distress by the plaintiff, her claim must fail and the 
emotional distress cause of action must be dismissed.  Panuelo v. FSM, 22 FSM R. 498, 509 
(Pon. 2020). 
 

When a plaintiff did not allege that her humiliation or emotional distress caused her any 
physical manifestation, she did not allege an essential element of the tort, and the court must 
dismiss this claim for the failure to state a claim for which it can grant relief.  Panuelo v. FSM, 22 
FSM R. 498, 509-10, 512 (Pon. 2020). 
 

─ Interference with a Contractual Relationship 

 
Relief may be granted under the law of Pohnpei for a claim of tortious interference with a 

contractual relationship, when an individual’s economic advantages obtained through dealings 
with others are knowingly jeopardized out of petty or malicious motives or by the improper or 
unjustified conduct of a third party.  Federated Shipping Co. v. Ponape Transfer & Storage Co., 
4 FSM R. 3, 14 (Pon. 1989). 
 

Where a defendant’s allegedly offensive actions were taken in the course of a good faith 
effort to protect a legally cognizable interest, such actions do not constitute tortious interference 
with a contractual relationship under the law of Pohnpei.  Federated Shipping Co. v. Ponape 
Transfer & Storage Co., 4 FSM R. 3, 15 (Pon. 1989). 
 

When the defendants are not parties to the contract they tortiously interfered with and have 
no meaningful presence in the FSM, although the economic harm was allegedly targeted to an 
FSM plaintiff, it is insufficient to establish personal jurisdiction over the defendants.  National 
Fisheries Corp. v. New Quick Co., 9 FSM R. 120, 132 (Pon. 1999). 
 

Tort claims for tortious interference with contractual relationships, defamation, and 
interference with prospective business opportunities are causes of action that arise under state 
law.  Foods Pacific, Ltd. v. H.J. Heinz Co. Australia, 10 FSM R. 200, 203 (Pon. 2001). 
 

Relief may be granted under Pohnpei law for a claim of tortious interference with a 
contractual relationship when an individual’s economic advantages obtained through dealings 
with others are knowingly jeopardized out of petty or malicious motives, or by a third party’s 
improper or unjustified conduct.  In order to succeed on the merits of a tortious interference 
claim, a plaintiff will also have to demonstrate that her business was lawful, and that defendants’ 
conduct was improper or unjustified.  Yang v. Western Sales Trading Co., 11 FSM R. 607, 617 
(Pon. 2003). 
 

When the plaintiff alleges facts regarding a defendant having familial ties that gave him 
either inside information or favorable treatment in the proceeding below that dissolved the 
plaintiff’s public land assignment, under the relevant standard of review, the tortious interference 
with contract claim cannot be dismissed at this point.  Asumen Venture, Inc. v. Board of 
Trustees, 12 FSM R. 84, 92 (Pon. 2003). 
 

Relief may be granted for a claim of tortious interference with a contractual relationship 
when an individual’s economic advantages obtained through dealings with others are knowingly 
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jeopardized out of petty or malicious motives, or by a third party’s improper or unjustified 
conduct, but when a defendant’s allegedly offensive actions were taken in the course of a good 
faith effort to protect a legally cognizable interest, such actions do not constitute tortious 
interference with a contractual relationship.  Dereas v. Eas, 15 FSM R. 446, 449 (Chk. S. Ct. Tr. 
2007). 
 

When a defendant believed that he still owned ¾ or ¼ of a lot, he believed that he had a 
legally cognizable interest in some portion of that lot and thus his actions in asking the state not 
to pay the rent to the plaintiff and his actions in suing the state instead of the plaintiff, although 
wrong-headed or the result of poor legal advice or a misconception of the law, were taken in the 
good faith belief that he had a legally cognizable interest in the land.  Therefore the plaintiff’s 
motion for summary judgment on his tortious interference with a contractual relationship claim 
will be denied as a matter of law.  Dereas v. Eas, 15 FSM R. 446, 449-50 (Chk. S. Ct. Tr. 2007). 
 

When the non-moving defendants have a valid defense to the tortious interference with a 
contractual relationship claim and when the moving plaintiff had an adequate opportunity to 
show that they did not, summary judgment in the defendants’ favor is appropriate.  Dereas v. 
Eas, 15 FSM R. 446, 450 (Chk. S. Ct. Tr. 2007). 
 

Claims of interference with contractual relations and interference with prospective business 
advantage, are both causes of action that arise under Pohnpei state law.  Jano v. Fujita, 16 
FSM R. 323, 326-27 (Pon. 2009). 
 

It may be sufficient to impose liability that the defendant has acted intentionally to interfere 
with a known contract or prospect of economic advantage, that he has caused harm in so doing, 
and that he has acted in pursuit of some purpose considered improper.  Jano v. Fujita, 16 FSM 
R. 323, 327 (Pon. 2009). 
 

When no FSM case has discussed the specific elements of the causes of action for 
interference with contractual relations or interference with prospective business advantage, the 
court may consider authorities from other jurisdictions in the common law tradition.  Jano v. 
Fujita, 16 FSM R. 323, 327 (Pon. 2009). 
 

The individual elements of the cause of action for interference with contract are 1) a valid 
contract; 2) knowledge by the defendant of the contract; 3) intentional interference by the 
defendant which induces breach of the contract; 4) absence of justification on the part of the 
defendant; and 5) resulting damages.  Jano v. Fujita, 16 FSM R. 323, 327 (Pon. 2009). 
 

Both the cause of action for interference with contract and the cause of action for 
interference with prospective business require a showing of damages.  Jano v. Fujita, 16 FSM 
R. 323, 327 (Pon. 2009). 
 

When the plaintiff did not show by a preponderance of the evidence that the defendant 
knew of a specific contract or contracts that the plaintiff had with third parties, and that the 
defendant intentionally interfered with any such contract; when a letter was alleged as the 
interference with contract, but the plaintiff failed to prove by a preponderance of the evidence 
that the letter actually served as the means by which the defendant allegedly interfered with a 
specific contract that he knew the plaintiff had with a third party; when a later letter does not 
admit that the prior letter contained false statements but is a retraction of the prior letter; and 
when the retraction does not establish that the prior letter constituted an unjustified interference 
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by the defendant with a specific contract to which the plaintiff was a party, the plaintiff is not 
entitled to recover damages from the defendant on a claim for interference with contract.  Jano 
v. Fujita, 16 FSM R. 323, 327 (Pon. 2009). 
 

It may be sufficient to impose liability that the defendant has acted intentionally to interfere 
with a known contract or prospect of economic advantage, that he has caused harm in so doing, 
and that he has acted in pursuit of some purpose considered improper.  Ehsa v. Kinkatsukyo, 
16 FSM R. 450, 457 (Pon. 2009). 
 

The specific elements of the causes of action for interference with contract are 1) a valid 
contract; 2) knowledge by the defendant of the contract; 3) intentional interference by the 
defendant which induces breach of the contract; 4) absence of justification on the part of the 
defendant; and 5) resulting damages.  Ehsa v. Kinkatsukyo, 16 FSM R. 450, 457 (Pon. 2009). 
 

Both the cause of action for interference with contract and the cause of action for 
interference with prospective business advantage require a showing of damages.  Ehsa v. 
Kinkatsukyo, 16 FSM R. 450, 457 (Pon. 2009). 
 

When the individual plaintiff did not have a valid contract with anyone or any entity, the first 

element required for proving interference ─ a valid contract ─ cannot be met and he cannot 

therefore recover against the defendant under an interference with contract theory.  Even 
assuming that the plaintiff did have a valid contract with some entity relevant to the action, the 
court’s ruling would remain the same because the plaintiff did not prove that the defendant took 
any action that could be reasonably interpreted as interference with a contract and failed to 
prove that the defendant had specific knowledge of any contract to which any of the plaintiff’s 
various corporations were a party and since there was no showing of any intentional conduct 
which resulted in any interference or breach of contract and no showing that the plaintiff was 
harmed in any way by the alleged interference and since the scarce evidence provided on any 
purported damages for interference was unfounded and speculative.  Ehsa v. Kinkatsukyo, 16 
FSM R. 450, 457 (Pon. 2009). 
 

Parties to a contract cannot, as a matter of law, tortuously interfere with their own 
contractual relations.  Yoruw v. Ira, 16 FSM R. 464, 466 (Yap 2009). 
 

Complaints to government officials are not sufficient to establish tortious interference with 
contractual relations.  The tort requires that a defendant act intentionally with a known contract 
or prospect of economic advantage, that he has caused harm in so doing, and that he has acted 
in pursuit of some purpose considered improper.  Yoruw v. Ira, 16 FSM R. 464, 466 (Yap 2009). 
 

The elements of interference with contractual relations are 1) a valid contract; 2) knowledge 
by the defendant of the contract; 3) intentional interference by the defendant which induces 
breach of the contract; 4) absence of justification on the defendant’s part; and 5) resulting 
damages.  Jano v. Fujita, 16 FSM R. 502, 504 (Pon. 2009). 
 

The elements of the cause of action for interference with contract are 1) a valid contract; 2) 
knowledge by the defendant of the contract; 3) intentional interference by the defendant which 
induces breach of the contract; 4) absence of justification on the part of the defendant; and 5) 
resulting damages.  Salomon v. Mendiola, 20 FSM R. 138, 141 (Pon. 2015). 
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A bank’s acts in trying to collect a loan repayment do not state a claim for relief under a 
cause of action for interference with prospective business advantage or expectancy or under a 
cause of action for interference with contract.  Salomon v. Mendiola, 20 FSM R. 138, 141 (Pon. 
2015). 
 

Claims of interference with contractual relations and interference with prospective business 
advantage, are both causes of action that arise under Pohnpei state law.  Santos v. Pohnpei, 21 
FSM R. 495, 499 (Pon. 2018). 
 

The causes of action for interference with contract’s specific elements are 1) a valid 
contract; 2) the defendant’s knowledge of the contract; 3) the defendant’s intentional 
interference, which induces breach of the contract; 4) absence of justification on the defendant’s 
part; and 5) resulting damages.  Santos v. Pohnpei, 21 FSM R. 495, 499 (Pon. 2018). 
 

When no witnesses or evidence supported Pohnpei’s argument that the Pohnpei Visitors 
Bureau General Manager’s hiring needed the state government’s approval, Pohnpei interfered 
with the plaintiff’s contractual relationship with the PVB when it did not let him receive any pay 
although he worked performing services for four or five months.  Santos v. Pohnpei, 21 FSM R. 
495, 500 (Pon. 2018). 
 

The elements of the cause of action for tortious interference with a contract are 1) a valid 
contract; 2) the defendant’s knowledge of the contract; 3) the defendant’s intentional 
interference which induces breach of the contract; 4) absence of justification on the defendant’s 
part; and 5) resulting damages.  Panuelo v. FSM, 22 FSM R. 498, 505 (Pon. 2020). 
 

The tort of interference with contractual or economic relations is a part of the larger body of 
tort law generally aimed at upholding an individual’s right to be secure against harm and 
interference from others, not only as to their physical integrity, their freedom to move about and 
their peace of mind, but even to the extent of protecting opportunities for economic gain and for 
pleasant and advantageous relations with others.  Panuelo v. FSM, 22 FSM R. 498, 505 (Pon. 
2020). 
 

It is generally recognized that interference with existing contractual relations applies to any 

type of contract, except a contract to marry ─ marriage contracts are specifically excluded from 

the tort of intentional interference with contract.  Panuelo v. FSM, 22 FSM R. 498, 505 (Pon. 
2020). 
 

A plaintiff cannot sue for tortious interference with a contract when that contract is a 
marriage contract.  Panuelo v. FSM, 22 FSM R. 498, 505, 511 (Pon. 2020). 
 

─ Interference with Customary Property Rights 

 
A cause of action that alleges that the plaintiffs’ customary and traditional rights to use an 

island might be better described as intentional interference with a customary and traditional 
property right than trespass.  That the plaintiffs referred to it as a trespass should not, in itself, 
be an obstacle to them prevailing on this point if the evidence warrants, because except for 
judgments rendered by default, every final judgment shall grant the relief to which the party in 
whose favor it is rendered is entitled, even if the party has not demanded such relief in his 
pleadings.  Rosokow v. Bob, 11 FSM R. 210, 217 (Chk. S. Ct. App. 2002). 
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─ Interference with Prospective Business Opportunity 

 
Tort claims for tortious interference with contractual relationships, defamation, and 

interference with prospective business opportunities are causes of action that arise under state 
law.  Foods Pacific, Ltd. v. H.J. Heinz Co. Australia, 10 FSM R. 200, 203 (Pon. 2001). 
 

State law, and not the national law, provides the controlling limitations period for the causes 
of action, such as libel and slander and the tort of interference with contract and prospective 
economic advantage, that arise under state law.  Jano v. Fujita, 15 FSM R. 494, 496 (Pon. 
2008). 
 

A cause of action for interference with contract and prospective economic advantage must 
be commenced within six years after the cause of action accrues.  Jano v. Fujita, 15 FSM R. 
494, 497 (Pon. 2008). 
 

Claims of interference with contractual relations and interference with prospective business 
advantage, are both causes of action that arise under Pohnpei state law.  Jano v. Fujita, 16 
FSM R. 323, 326-27 (Pon. 2009). 
 

It may be sufficient to impose liability that the defendant has acted intentionally to interfere 
with a known contract or prospect of economic advantage, that he has caused harm in so doing, 
and that he has acted in pursuit of some purpose considered improper.  Jano v. Fujita, 16 FSM 
R. 323, 327 (Pon. 2009). 
 

When no FSM case has discussed the specific elements of the causes of action for 
interference with contractual relations or interference with prospective business advantage, the 
court may consider authorities from other jurisdictions in the common law tradition.  Jano v. 
Fujita, 16 FSM R. 323, 327 (Pon. 2009). 
 

The elements of a cause of action for interference with prospective business advantage or 
expectancy are 1) plaintiff’s existing or reasonable expectation of economic benefit or 
advantage; 2) defendant’s knowledge of that expectancy; 3) defendant’s wrongful intentional 
interference with that expectancy; 4) reasonable probability that the plaintiff would have 
received anticipated economic benefit in absence of interference; and 5) damages resulting 
from interference.  Jano v. Fujita, 16 FSM R. 323, 327, 327-28 (Pon. 2009). 
 

Both the cause of action for interference with contract and the cause of action for 
interference with prospective business require a showing of damages.  Jano v. Fujita, 16 FSM 
R. 323, 327 (Pon. 2009). 
 

When a plaintiff did not show that the defendant knew of any reasonable expectancy that 
the plaintiff had and that the defendant wrongfully interfered with it and when the plaintiff failed 
to meet his burden of proof with respect to the element of damages, he cannot prevail on a 
claim for interference with prospective economic advantage.  Jano v. Fujita, 16 FSM R. 323, 
327-28 (Pon. 2009). 
 

It may be sufficient to impose liability that the defendant has acted intentionally to interfere 
with a known contract or prospect of economic advantage, that he has caused harm in so doing, 
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and that he has acted in pursuit of some purpose considered improper.  Ehsa v. Kinkatsukyo, 
16 FSM R. 450, 457 (Pon. 2009). 
 

The elements of a cause of action for interference with prospective business advantage or 
expectancy are 1) plaintiff’s existing or reasonable expectation of economic benefit or 
advantage; 2) defendant’s knowledge of that expectancy; 3) defendant’s wrongful intentional 
interference with that expectancy; 4) reasonable probability that the plaintiff would have 
received anticipated economic benefit in absence of interference; and 5) damages resulting 
from interference.  Ehsa v. Kinkatsukyo, 16 FSM R. 450, 457 (Pon. 2009). 
 

Both the cause of action for interference with contract and the cause of action for 
interference with prospective business advantage require a showing of damages.  Ehsa v. 
Kinkatsukyo, 16 FSM R. 450, 457 (Pon. 2009). 
 

The elements of interference with prospective business advantage are 1) plaintiff’s existing 
or reasonable expectation of economic benefit or advantage; 2) defendant’s knowledge of that 
expectancy; 3) defendant’s wrongful intentional interference with that expectancy; 4) reasonable 
probability that the plaintiff would have received anticipated economic benefit in absence of 
interference; and 5) damages resulting from interference.  Jano v. Fujita, 16 FSM R. 502, 504 
(Pon. 2009). 
 

Generally, a plaintiff in a cause of action for interference with business opportunities must 
prove:  1) the plaintiff’s existing or reasonable expectation of economic benefit or advantage; 2) 
the defendant’s knowledge of that expectancy; 3) the defendant’s wrongful intentional 
interference with that expectancy; 4) reasonable probability that the plaintiff would have 
received anticipated economic benefit in absence of interference; and 5) damages resulting 
from interference.  This cause of action requires a showing of damages.  Smith v. Nimea, 18 
FSM R. 36, 45 (Pon. 2011). 
 

A plaintiff has not met the burden of producing the preponderance of evidence required to 
show that the defendant interfered with his expectancy when he failed to show by a 
preponderance of the evidence that he would have received the anticipated economic benefit in 
the absence of the defendant’s letter because the letter objected to the plaintiff’s application on 
the grounds of his alleged technical shortcomings and his contentious nature but the Foreign 
Investment Board’s denial cited the plaintiff’s inadequate funds, not technical capabilities.  Smith 
v. Nimea, 18 FSM R. 36, 45 (Pon. 2011). 
 

Tort claims, including claims for tortious interference with contractual relationships, 
defamation, and interference with prospective business opportunities, are causes of action 
which arise under state law.  Smith v. Nimea, 18 FSM R. 36, 45 (Pon. 2011). 
 

The elements of a cause of action for interference with prospective business advantage or 
expectancy are 1) plaintiff’s existing or reasonable expectation of economic benefit or 
advantage; 2) defendant’s knowledge of that expectancy; 3) defendant’s wrongful intentional 
interference with that expectancy; 4) reasonable probability that the plaintiff would have 
received anticipated economic benefit in absence of interference; and 5) damages resulting 
from interference.  Salomon v. Mendiola, 20 FSM R. 138, 141 (Pon. 2015). 
 

A bank’s acts in trying to collect a loan repayment do not state a claim for relief under a 
cause of action for interference with prospective business advantage or expectancy or under a 
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cause of action for interference with contract.  Salomon v. Mendiola, 20 FSM R. 138, 141 (Pon. 
2015). 
 

Claims of interference with contractual relations and interference with prospective business 
advantage, are both causes of action that arise under Pohnpei state law.  Santos v. Pohnpei, 21 
FSM R. 495, 499 (Pon. 2018). 
 

─ Invasion of Privacy 

 
Wide ranging and unwarranted movement of police officers on private land may constitute 

an unreasonable invasion of privacy, or establish that the investigation had evolved into a 
search.  FSM v. Mark, 1 FSM R. 284, 290 (Pon. 1983). 
 

While the constitutional provision barring invasion of privacy only protects persons from 
governmental intrusion into their affairs, not from intrusions by private persons, it does indicate a 
policy preference in favor of protection of privacy.  Nethon v. Mobil Oil Micronesia, Inc., 6 FSM 
R. 451, 455 (Chk. 1994). 
 

Privacy law comprises four distinct kinds of invasion (although other forms may arise) of 
four different interests of the plaintiff, which are tied together by a common name, but otherwise 
have little in common except that each represents an interference with the right to be let alone.  
A plaintiff’s privacy may be invaded in two or more of the four tortious ways and in those cases 
he may maintain his action for invasion of privacy on all of the grounds available.  Nethon v. 
Mobil Oil Micronesia, Inc., 6 FSM R. 451, 455-56 (Chk. 1994). 
 

The elements of the privacy tort of unreasonable publicity given to the other’s private life 
are:  1) there must be a public disclosure; 2) the facts disclosed must be private facts, rather 
than public ones; and 3) the matter made public must be one that would be offensive and 
objectionable to a reasonable person of ordinary sensibilities.  Nethon v. Mobil Oil Micronesia, 
Inc., 6 FSM R. 451, 456 (Chk. 1994). 
 

Whoever publicizes a matter about another that places the other in a false light before the 
public is liable for tortious invasion of privacy if the false light in which the other was placed 
would be highly offensive to a reasonable person, and the actor had knowledge of or acted in 
reckless disregard as to the falsity of the publicized matter and the false light in which the other 
would be placed.  Nethon v. Mobil Oil Micronesia, Inc., 6 FSM R. 451, 456 (Chk. 1994). 
 

One is liable for intentional intrusion, physical or otherwise, upon the solitude or seclusion or 
private affairs or concerns of another if the intrusion would be highly offensive to the reasonable 
person.  The unauthorized photographing of a person who is not in a public place will incur 
liability for the unreasonable intrusion upon the seclusion of another.  Failure of the plaintiff to 
plead she was not in a public place when the photograph was taken means an essential 
element of the tort has not been pled.  Nethon v. Mobil Oil Micronesia, Inc., 6 FSM R. 451, 457 
(Chk. 1994). 
 

There may be liability for the tort of appropriation of another’s name or likeness when one 
appropriates the name or likeness of another for his own use or benefit.  The right is in the 
nature of a property right.  Incidental use of a name or likeness does not incur liability.  Plaintiff’s 
name or likeness must have intrinsic commercial or value associated with it.  Nethon v. Mobil Oil 
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Micronesia, Inc., 6 FSM R. 451, 457-58 (Chk. 1994). 
 

There may be liability for unauthorized use of name or likeness when the plaintiff is 
identifiable from the appropriated name or likeness, the name or likeness is used for trade or 
advertising purposes, and the use is unauthorized.  Nethon v. Mobil Oil Micronesia, Inc., 6 FSM 
R. 451, 458-59 (Chk. 1994). 
 

Consent is not effective beyond the scope for which it is given.  Therefore consent to have 
one’s photograph taken is not consent for its exhibition or publication.  Nethon v. Mobil Oil 
Micronesia, Inc., 6 FSM R. 451, 459 (Chk. 1994). 
 

A court can find as a matter of law whether defendant’s use of plaintiff’s likeness was 
predominately commercial because the characterization of the nature of an alleged tortious 
publication or a defense to such a claim is often decided as a matter of law.  Nethon v. Mobil Oil 
Micronesia, Inc., 6 FSM R. 451, 459 (Chk. 1994). 
 

In the invasion of privacy context courts interpret "advertising purposes" broadly to include 
the use of a person’s name or picture for all types of promotional endeavors.  Thus where a 
corporation widely distributed its calendar free to the public for use and display wherever it does 
business the court may conclude as a matter of law that the calendar was used for advertising 
or trade purposes.  Nethon v. Mobil Oil Micronesia, Inc., 6 FSM R. 451, 459 (Chk. 1994). 
 

Incidental unauthorized use of a name or likeness is not actionable if the use was in the 
context of a public event or newsworthy item of public interest.  Nethon v. Mobil Oil Micronesia, 
Inc., 6 FSM R. 451, 459 (Chk. 1994). 
 

Because the primary lawmaking powers for the field of torts lie with the states, not the 
national government, the FSM Supreme Court’s duty in an invasion of privacy case on Pohnpei 
is to try to apply the law the same way the highest state court in Pohnpei would.  This involves 
an initial determination of whether it is contrary to, or consistent with, Pohnpei state law to 
recognize a right of privacy and an action for that right’s violation.  Mauricio v. Phoenix of 
Micronesia, Inc., 8 FSM R. 248, 251-52 (Pon. 1998). 
 

Although Pohnpei has not adopted the Restatement (Second) of Torts as state law, 
Pohnpei state constitutional guarantees of freedom from certain intrusions indicate that a policy 
preference of the protection of privacy exists in Pohnpei, and there is no constitutional or 
traditional impediment to the recognition of a right to privacy in Pohnpei.  Mauricio v. Phoenix of 
Micronesia, Inc., 8 FSM R. 248, 252-53 (Pon. 1998). 
 

Although the FSM Supreme Court declines to adopt this formal three-pronged test for 
evaluating commercial appropriation invasion of privacy claims in Pohnpei, it notes that the 
following elements are present and create liability:  1) the plaintiff must be identifiable from the 
appropriated image or likeness; 2) the image or likeness must be used for trade or advertising 
purposes; and 3) the use must be unauthorized.  Mauricio v. Phoenix of Micronesia, Inc., 8 FSM 
R. 248, 259 (Pon. 1998). 
 

Postcards produced for sale are produced for predominately commercial purposes, and 
when a person’s image fills the entire frame of the postcard, his presence is not merely 
incidental to the illustration of the sakau ritual.  Mauricio v. Phoenix of Micronesia, Inc., 8 FSM 
R. 248, 259-60 (Pon. 1998). 
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Although a plaintiff may have implicitly consented to having his picture taken, that does not 

constitute consent to the use of that photograph in the form of a postcard for sale to the general 
public, because consent is not effective beyond the scope for which it is given.  Mauricio v. 
Phoenix of Micronesia, Inc., 8 FSM R. 248, 260 (Pon. 1998). 
 

A nanmwarki does not have authority to authorize the commercial use of another person’s 
image without that person’s consent even though the photograph was taken at a traditional feast 
hosted by the nanmwarki.  Mauricio v. Phoenix of Micronesia, Inc., 8 FSM R. 248, 261 (Pon. 
1998). 
 

There is no recovery for false light invasion of privacy where the matter publicized is not 
untrue or highly offensive.  Mauricio v. Phoenix of Micronesia, Inc., 8 FSM R. 248, 262 (Pon. 
1998). 
 

A person’s appearance on a postcard showing a sakau ceremony cannot be interpreted as 
support for the postcard maker’s commercial services, or be interpreted as trivializing or 
demeaning to the Pohnpeian culture, when the photograph was taken at a public event and 
accurately depicts what occurred at that event.  Mauricio v. Phoenix of Micronesia, Inc., 8 FSM 
R. 248, 262 (Pon. 1998). 
 

There is no impediment to recognition of a right to privacy in Pohnpei and therefore no 
impediment to recognition of a cause of action for violation of that right.  Mauricio v. Phoenix of 
Micronesia, Inc., 8 FSM R. 411, 413 (Pon. 1998). 
 

Where is little guidance in the prior decided opinions of the FSM Supreme Court for damage 
awards in privacy cases, the court will look to the reasoning of courts in other jurisdictions for 
guidance in assessing damages.  Mauricio v. Phoenix of Micronesia, Inc., 8 FSM R. 411, 414 
(Pon. 1998). 
 

A party that has established a cause of action for invasion of privacy is entitled to recover 
damages for the harm to his or her interest in privacy resulting from the invasion; mental 
distress proved to have been suffered if it is of a kind that normally results from such an 
invasion; and special damage of which the invasion is a legal cause.  Special damages are 
demonstrable, direct economic losses resulting from the invasion of privacy.  Mauricio v. 
Phoenix of Micronesia, Inc., 8 FSM R. 411, 414 & n.1 (Pon. 1998). 
 

The gist of the cause of action for invasion of privacy is for direct wrongs of a personal 
character which result in injury to the plaintiff’s feelings, mental and emotional suffering are 
proper elements of damages.  Substantial damages may be recovered, even if the only 
damages suffered resulted from mental anguish.  These damages may include compensation 
for the wounded feelings, embarrassment, humiliation, and mental pain which a person of 
ordinary sensibilities would suffer under the circumstances.  Mauricio v. Phoenix of Micronesia, 
Inc., 8 FSM R. 411, 414 (Pon. 1998). 
 

Punitive damages may also be awarded where it is shown that the defendant acted with 
malice or with a gross disregard for plaintiff’s right to privacy, in order to punish the defendant 
for its conduct and to deter the defendant and others from engaging in like conduct in the future.  
Mauricio v. Phoenix of Micronesia, Inc., 8 FSM R. 411, 414 (Pon. 1998). 
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The amount of damages to be awarded in invasion of privacy cases rests with the sound 
discretion of the trier of fact.  The fact that damages may be difficult to ascertain, or that they 
cannot be measured by a pecuniary standard, is not a basis for denying all recovery even 
though there is no direct evidence of the amount of damage sustained.  However, to recover 
substantial compensatory damages, the plaintiff must prove these damages.  If there has been 
no material injury to the plaintiff, or if there is no evidence that damage has been sustained, or 
no evidence to serve as a basis for the calculation of damage, plaintiff will be awarded nominal 
damages only.  Mauricio v. Phoenix of Micronesia, Inc., 8 FSM R. 411, 414 (Pon. 1998). 
 

The measure of compensatory damages in a case involving commercial appropriation of 
one’s name or likeness is the value of the benefit derived by the person appropriating the 
other’s name, or the pecuniary loss suffered by the plaintiff whose name has been appropriated.  
Mauricio v. Phoenix of Micronesia, Inc., 8 FSM R. 411, 414 (Pon. 1998). 
 

In privacy cases in which a plaintiff also seeks damages for unjust enrichment, only one 
recovery is available because an invasion of another’s right of privacy by a publication confers 
no right to share in the proceeds of such publication’s sale of upon the ground that the author 
has thereby been unjustly enriched.  It is inconsistent for the plaintiff to seek recovery for an 
invasion of the right of privacy, and in the same suit, to claim the right to participate in the profits 
of the publication.  Mauricio v. Phoenix of Micronesia, Inc., 8 FSM R. 411, 414 (Pon. 1998). 
 

When there is little instruction in previously decided FSM cases for assessing damages in 
an invasion of privacy case, privacy cases in other jurisdictions may provide some useful 
guidance.  FSM cases awarding damages for mental pain and suffering outside the privacy 
context are also instructive.  Mauricio v. Phoenix of Micronesia, Inc., 8 FSM R. 411, 418 (Pon. 
1998). 
 

When there is no direct evidence of the amount of damages sustained, nor the amount of 
money that can compensate for an injury, the court, as trier of fact, must assess an appropriate 
level of compensatory damages for that injury.  Mauricio v. Phoenix of Micronesia, Inc., 8 FSM 
R. 411, 418 (Pon. 1998). 
 

Compensatory damages for unjust enrichment will be not awarded when this claim conflicts 
with plaintiff’s claim for compensatory damages for invasion of privacy because it is inconsistent 
for a plaintiff who wishes to recover for invasion of privacy to also claim the right to participate in 
the profits of publication and because when a privacy cause of action is brought together with 
another cause of action based on the same objectionable behavior under another theory, 
generally only one recovery may be awarded.  Mauricio v. Phoenix of Micronesia, Inc., 8 FSM 
R. 411, 418-19 (Pon. 1998). 
 

A photograph that is used to make a postcard offered for sale is being used primarily for 
trade purposes.  Phoenix of Micronesia, Inc. v. Mauricio, 9 FSM R. 155, 159 (App. 1999). 
 

A plaintiff who is proud to participate in a ceremony can suffer embarrassment and 
emotional upset over the commercialization of a photograph of his participation in the ceremony.  
Because the two findings are not inconsistent and there is evidence in the record to support this 
conclusion, the damages awarded the plaintiff for invasion of privacy will be affirmed as not 
clearly erroneous.  Phoenix of Micronesia, Inc. v. Mauricio, 9 FSM R. 155, 159 (App. 1999). 
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For invasion of privacy ─ false light, the theory is that someone who publicizes a matter 

about another that places the other in a false light before the public is liable for tortuous invasion 
of privacy if the false light in which the other was placed would be highly offensive to a 
reasonable person, and the actor had knowledge of or acted in reckless disregard as to the 
falsity of the publicized matter and the false light in which the other would be placed.  Peniknos 
v. Nakasone, 18 FSM R. 470, 487 (Pon. 2012). 
 

For liability to exist for false light invasion of privacy it is not necessary, although it is often 
the case, that the plaintiff be defamed; the plaintiff need only be subject to an unreasonable and 
highly objectionable false portrayal before the public based on the sensibilities of a reasonable 
person.  Peniknos v. Nakasone, 18 FSM R. 470, 487 (Pon. 2012). 
 

Whoever publicizes a matter about another that places the other in a false light before the 
public is liable for tortious invasion of privacy if the false light in which the other was placed 
would be highly offensive to a reasonable person, and the actor had knowledge of or acted in 
reckless disregard as to the falsity of the publicized matter and the false light in which the other 
would be placed.  George v. Palsis, 19 FSM R. 558, 567-68 (Kos. 2014). 
 

Publication is a necessary element of defamation and of the false light tort.  George v. 
Palsis, 19 FSM R. 558, 568 (Kos. 2014). 
 

Summary judgment will be granted for the defendants on the plaintiff’s defamation and false 
light cause of action when the plaintiff has failed to make a sufficient showing on essential 
elements of his case with respect to which he has the burden of proof and when he, in his 
opposition to the summary judgment motion, has not shown that he has admissible evidence to 
support his claim, and the time for him to do that is now, or never.  George v. Palsis, 19 FSM R. 
558, 568 (Kos. 2014). 
 

A litigant’s absolute privilege applies not only to defamation actions, but to any tort action 
based on statements made in connection with a judicial proceeding.  These include the 
intentional infliction of emotional distress, the invasion of privacy, and false light actions, 
including false light invasion of privacy claims that fail to meet the standards for defamation.  
Helgenberger v. Helgenberger, 22 FSM R. 244, 251 n.7 (Pon. 2019). 
 

─ Loss of Consortium 

 
To determine a monetary value for loss of consortium, the Pohnpei Supreme Court will 

consider the social structure of the society and the extended family system, whereby other 
members of the family can be expected to provide some, albeit occasional, assistance.  Koike v. 
Ponape Rock Products, Inc., 3 FSM R. 57, 74 (Pon. S. Ct. Tr. 1986). 
 

As a loss of consortium claim is derivative from a spouse’s claim for damages an award for 
loss of consortium is properly reduced by the percentage of fault attributable to the spouse.  
Epiti v. Chuuk, 5 FSM R. 162, 170 (Chk. S. Ct. Tr. 1991). 

The right to recover damages for loss of consortium is recognized in Pohnpei.  Amayo v. MJ 
Co., 10 FSM R. 244, 253 (Pon. 2001). 
 

Loss of consortium contemplates something more than loss of general overall happiness, 
and includes components of love and affection, society and companionship, sexual relations, 
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right of performance of material services, right of support, aid and assistance, and felicity.  
Amayo v. MJ Co., 10 FSM R. 244, 253 (Pon. 2001). 
 

Some qualifications that have placed on the right to recover for the loss of parental 
consortium, or the loss of the society and companionship of an injured parent, have been that 
the children must be minors, and that the injury to the parent must be serious, permanent, and 
disabling so as to render the parent unable to provide the love, care, companionship, and 
guidance to the child, and so overwhelming and severe that the parent-child relationship is 
destroyed or nearly destroyed.  Amayo v. MJ Co., 10 FSM R. 244, 253 (Pon. 2001). 
 

The Constitution admonishes that court decisions are to be consistent with the "social and 
geographical configuration of Micronesia," and a cause of action for loss of parental consortium 
is consistent with this admonition in that it acknowledges the important role played by the family 
in the many distinct cultures of Micronesia.  Amayo v. MJ Co., 10 FSM R. 244, 253 (Pon. 2001). 
 

Minor children have a right of recovery for the loss of their father’s love, care, affection, 
companionship, and guidance (loss of parental consortium) which they have suffered as a result 
of the grievous injury to their father.  Amayo v. MJ Co., 10 FSM R. 244, 254 (Pon. 2001). 
 

Loss of consortium is more than the loss of general overall happiness and it includes 
components of love and affection, society and companionship, sexual relations, right of 
performance of material services, right of support, aid and assistance, and felicity.  Lee v. FSM, 
19 FSM R. 80, 84 (Pon. 2013). 
 

The general rule is that the uninjured spouse who loses income when he or she provides 
nursing care or maid service for the injured spouse is not entitled to recover damages equal to 
his or her lost income as part of a loss-of-consortium claim.  Instead the damages are 
recoverable by the injured spouse and the measure of damages for nursing services supplied 
by a relative who leaves his or her employment to render such services is not the amount of lost 
earnings but rather is the reasonable value of the nursing services supplied.  Lee v. FSM, 19 
FSM R. 80, 84 (Pon. 2013). 
 

A tortfeasor who caused an automobile accident would expect to pay the market rate for the 
care provided to the injured party, not the wages of a stockbroker.  Thus, if there is to be 
recovery of lost income, it cannot be part of the uninjured spouse’s claim for loss of consortium 
because a loss-of-consortium claim is not based on economic damages.  Lee v. FSM, 19 FSM 
R. 80, 84 (Pon. 2013). 
 

The uninjured spouse’s loss-of-consortium claim is based upon the loss of services 
provided by the injured spouse before his or her injury.  The uninjured spouse’s income from his 
own employment is not a service that the injured spouse once provided.  Thus, any recovery of 
damages for care provided to an injured spouse must be part of the injured spouse’s claim.  Lee 
v. FSM, 19 FSM R. 80, 84 (Pon. 2013). 
 

The performance of material services in a loss-of-consortium claim is for the non-economic 
services that the injured spouse used to perform for the uninjured spouse, not the services that 
the uninjured spouse later performed for the injured spouse.  Lee v. FSM, 19 FSM R. 80, 84 
(Pon. 2013). 
 

The uninjured spouse’s lost income or the nursing or maid services performed by the 
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uninjured spouse, even when calculated at the reasonable maid or nursing services rate, are 
not part of the uninjured spouse’s loss-of-consortium claim but are rather a measure of the 
injured spouse’s damages.  Lee v. FSM, 19 FSM R. 80, 84 (Pon. 2013). 
 

The court will not recharacterize damages as a part of the uninjured spouse’s loss-of-
consortium claim and alter the nature of the damages claim solely to circumvent the FSM’s 
statutory limited waiver of its sovereign immunity that prevents the injured spouse from being 
awarded the full amount of the damages she suffered.  The court will comply with Congress’s 
policy choice and its intent in enacting the limited waiver.  Lee v. FSM, 19 FSM R. 80, 85 (Pon. 
2013). 
 

─ Malicious Prosecution 

 
The five elements of the tort of malicious prosecution or wrongful or unjustified initiation of a 

civil suit are satisfied when:  1) the defendant initiated the civil litigation, 2) the litigation was 
resolved in the plaintiff’s favor, 3) the defendant did not have probable cause to initiate the civil 
litigation, 4) the defendant exhibited malice or ill will, and 5) the litigation caused significant 
interference with the plaintiff’s property.  Island Cable TV-Chuuk v. Aizawa, 8 FSM R. 104, 106-
07 (Chk. 1997). 
 

When an accused’s motion to dismiss alleges, in the complete absence of supporting facts 
or reference to any legal standard under which such facts might be analyzed, that there is 
probable cause to believe the State has intentionally and maliciously instituted criminal actions 
against him, the court will not take such an allegation lightly as it implicates the integrity of the 
Chuuk State Attorney General’s office and will order the defendant to show cause for making 
the allegation.  Chuuk v. Hauk, 17 FSM R. 508, 514 (Chk. S. Ct. Tr. 2011). 
 

─ Negligence 

 
Where it is undisputed that the original employer had no right to control the workplace or the 

employee’s actions at the time that plaintiff-employee was injured, exercised no actual control 
over the manner of work, knew nothing which would have increased the plaintiff’s knowledge of 
the risk he was facing, and did nothing to cause the injury, the court may conclude as a matter 
of law that the defendant is not liable for plaintiff’s injuries.  Semens v. Continental Air Lines, Inc. 
(I), 2 FSM R. 131, 144 (Pon. 1985). 
 

The common law definition of negligence, which includes the failure to use such care as a 
reasonably prudent person would use in a similar situation, is consistent with the Pohnpeian 
concept of civil wrong.  Koike v. Ponape Rock Products, Inc., 3 FSM R. 57, 66 (Pon. S. Ct. Tr. 
1986). 
 

The Pohnpei Supreme Court will apply an English principle to the situation of a joint 
enterprise such that when parties to a joint enterprise, or their agents, perform work on another 
man’s property and cause damage to the other man or his property through failure to exercise 
due care, then they are liable.  Koike v. Ponape Rock Products, Inc., 3 FSM R. 57, 67 (Pon. S. 
Ct. Tr. 1986). 
 

An employer who recognizes the potential danger of a work situation, but who fails to take 
steps to reduce the danger or warn his employees of the danger, is guilty of nonfeasance and 
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negligence.  Koike v. Ponape Rock Products, Inc., 3 FSM R. 57, 69 (Pon. S. Ct. Tr. 1986). 
 

A corporation and its shareholders are liable for the wrongful act of their employees under 
the doctrine of respondeat superior.  Koike v. Ponape Rock Products, Inc., 3 FSM R. 57, 70 
(Pon. S. Ct. Tr. 1986). 
 

In apportioning damages among negligent parties, the Pohnpei Supreme Court will consider 
the following factors: the Pohnpei Constitution, custom and tradition, the degree of negligence of 
each party, other jurisdictions’ efforts to abolish joint liability, the need to minimize the role of 
insurance companies given Pohnpei’s stage of development, the example of the U.S. insurance 
crisis, other jurisdictions’ efforts to modify the rules governing joint and several liability, and 
American judges’ assessments of joint and several liability.  Koike v. Ponape Rock Products, 
Inc. (II), 3 FSM R. 182, 185 (Pon. S. Ct. Tr. 1987). 
 

Negligence is the failure to use such care as a reasonably prudent and careful person 
would use under similar circumstances.  Amor v. Pohnpei, 3 FSM R. 519, 531 (Pon. 1988). 
 

Any liability of the state for suffering or death caused by defective health care provided by 
the state must be based upon theories of negligence, not strict liability.  Amor v. Pohnpei, 3 
FSM R. 519, 534 (Pon. 1988). 
 

The standard of care for doctors at the Truk State hospital is that they are to exercise 
professional judgment in the attempt to diagnose the illness of the patient, and then, consistent 
with available facilities and supplies, act on that diagnosis.  Asan v. Truk, 4 FSM R. 51, 56 (Truk 
S. Ct. Tr. 1989). 
 

In a case where a patient died following the normal delivery of her child, where the evidence 
fails to show any demonstrable effort at diagnosis and no treatment as a result of diagnosis, the 
standard of care expected of a doctor at the Truk State Hospital was not met and the evidence 
proves negligence.  Asan v. Truk, 4 FSM R. 51, 56 (Truk S. Ct. Tr. 1989). 
 

Where the driver of a vehicle dropped off a child and then failed to see that the way was 
clear before starting the vehicle in motion, the driver was negligent and is liable for the death of 
the child.  Suka v. Truk, 4 FSM R. 123, 129-30 (Truk S. Ct. Tr. 1989). 
 

One person may be liable to another if the first negligently violates a duty owed to the other 
and thereby causes the other to suffer injury or loss.  Leeruw v. FSM, 4 FSM R. 350, 357 (Yap 
1990). 
 

A volunteer who gratuitously offers to provide service or assistance to another, and causes 
that other to rely upon the offer rather than to seek alternative ways of responding to the need, 
owes a duty to perform the donated services with reasonable care.  Leeruw v. FSM, 4 FSM R. 
350, 357 (Yap 1990). 
 

The FSM liaison officers generally owe a duty, established by statutory authorizations and 
administrative directives, to exercise reasonable care and diligence in providing timely 
transportation services to medically-referred citizens, and when the FSM liaison office personnel 
are aware of facts which reveal that a medically-referred citizen is in serious condition and that 
the timing of her travel for further medical attention is crucial, those officials have a duty to 
inquire how long the stabilization procedure will take, when it will be appropriate for the citizen to 
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travel and what, if any flights are available for the injured person.  Leeruw v. FSM, 4 FSM R. 
350, 358 (Yap 1990). 
 

What constitutes reasonable action or assistance must be determined in light of the 
surrounding circumstances.  Leeruw v. FSM, 4 FSM R. 350, 358 (Yap 1990). 
 

One who has acted negligently may be held liable only for the damages proximately caused 
by that negligence.  Leeruw v. FSM, 4 FSM R. 350, 361 (Yap 1990). 
 

A claim that the FSM liaison office did not fulfill its medical referral obligations as required 
by law falls within the embrace of 6 F.S.M.C. 702(2), which authorizes damage claims against 
the government for alleged improper administration of statutory laws or regulations.  Leeruw v. 
FSM, 4 FSM R. 350, 363 (Yap 1990). 
 

Where the national government, through the Guam liaison office, undertook to assist in 
transporting persons being medically referred to other locations and then failed to provide 
competent and reasonable assistance, the failure to fulfill the duty owed was a failure of the 
government liaison office and not of just one or two staff members of that office.  Leeruw v. 
FSM, 4 FSM R. 350, 364 (Yap 1990). 
 

Under the Compact of Free Association and the Federal Programs and Services 
Agreement, civilian employees of the United States government have immunity from civil and 
criminal process for wrongful acts and omissions done within the scope and in performance of 
official duty, unless expressly waived by the U.S. government.  Samuel v. Pryor, 5 FSM R. 91, 
95 (Pon. 1991). 
 

Negligence is the failure to use such care as a reasonably prudent and careful person 
would use under similar circumstances.  It is the failure to do what a person of ordinary 
prudence would have done under similar circumstances.  Epiti v. Chuuk, 5 FSM R. 162, 166 
(Chk. S. Ct. Tr. 1991). 
 

Where any reasonable employer would have ordered all electrical power cut off while any 
work was being performed in close proximity to high voltage lines, the failure to do so is clearly 
negligent.  Epiti v. Chuuk, 5 FSM R. 162, 166 (Chk. S. Ct. Tr. 1991). 
 

When a person elects to operate a vehicle on the public streets he owes a duty to 
pedestrians and others using the road and adjacent areas to operate the vehicle in a safe and 
prudent manner.  When the breach of this duty by driving in a fast and careless manner is the 
proximate cause of an injury the driver will by held liable.  Ludwig v. Mailo, 5 FSM R. 256, 259 
(Chk. S. Ct. Tr. 1992). 
 

In order for a third party’s negligent conduct to afford any relief to defendants by way of a 
contributory (comparative) negligence theory, it must be demonstrated that the negligent act or 
omission somehow caused or contributed to the injury sustained and that there was not an 
independent or superseding cause.  Ludwig v. Mailo, 5 FSM R. 256, 261 (Chk. S. Ct. Tr. 1992). 
 

Until proven contrary to Kosraean custom the Kosrae State Court will entertain actions for 
negligence as tort liability for negligence is consistent with Micronesian culture.  Nena v. Kosrae, 
5 FSM R. 417, 420 (Kos. S. Ct. Tr. 1990). 
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Only when there is a duty of care, breach of this duty, damage caused by the breach, and 
determination of the value of the damage can there be a liability for negligence.  Nena v. 
Kosrae, 5 FSM R. 417, 420 (Kos. S. Ct. Tr. 1990). 
 

An action for damages for negligent surveying is not an action for the recovery of an interest 
in land, for which the twenty year statute of limitation would apply, therefore it may be barred by 
the lesser statue of limitations.  Damarlane v. United States, 6 FSM R. 357, 361 (Pon. 1994). 
 

Punitive damages are not recoverable for ordinary negligence.  Elwise v. Bonneville Constr. 
Co., 6 FSM R. 570, 572 (Pon. 1994). 
 

A creditor who undertakes to secure credit insurance for a debtor is liable to the debtor for 
negligent performance of that duty or of duty to notify debtor if insurance not obtained.  FSM 
Dev. Bank v. Bruton, 7 FSM R. 246, 251 (Chk. 1995). 
 

Failure of a creditor to notify the debtor of its failure to obtain insurance is negligence.  As a 
consequence the creditor is liable to the debtor for the entire amount of the debtors’ loss, 
otherwise the debtor is only entitled to return of full amount of insurance premiums paid.  FSM 
Dev. Bank v. Bruton, 7 FSM R. 246, 251 (Chk. 1995). 
 

Negligence is the failure to use such care as a reasonably prudent and careful person 
would use under similar circumstances.  Davis v. Kutta, 7 FSM R. 536, 546 (Chk. 1996). 
 

The state is liable for injuries proximately caused by the employment of untrained or poorly 
trained police officers, and for the failure to adequately train them, and the chief of police is 
liable for any injury resulting from breach of duties connected with his office.  Davis v. Kutta, 7 
FSM R. 536, 546 (Chk. 1996). 
 

Because tort law is primarily state law a negligence action will be governed by the 
substantive state law and the FSM Supreme Court’s duty is to try to apply the law the same way 
the highest state court would.  Fabian v. Ting Hong Oceanic Enterprises, 8 FSM R. 63, 64-65 
(Chk. 1997). 
 

Under Chuuk state law the elements of actionable negligence are the breach of a duty on 
the part of one person to protect another from injury, and that breach is the proximate cause of 
an injury to the person to whom the duty is owed, which may be summarized as:  a duty of care, 
a breach of that duty, which breach proximately causes damages.  Fabian v. Ting Hong 
Oceanic Enterprises, 8 FSM R. 63, 65 (Chk. 1997). 
 

The employment of a police officer with ten-year old charges and or convictions for violent 
behavior is insufficient to hold a municipality liable for negligent hiring because the charges and 
or convictions were too remote and attenuated to be the proximate cause of the plaintiff’s injury.  
Conrad v. Kolonia Town, 8 FSM R. 183, 194 (Pon. 1997). 
 

The definition of "negligence," as the term is used in the common law countries, is 
applicable or similar to the Pohnpeian understanding of negligence.  Pohnpei v. M/V Miyo Maru 
No. 11, 8 FSM R. 281, 293 (Pon. 1998). 
 

Negligence is the omission to do something which a reasonable man, guided by those 
ordinary considerations which ordinarily regulate human affairs, would do, or the doing of 
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something which a reasonable and prudent man would not do.  Pohnpei v. M/V Miyo Maru No. 
11, 8 FSM R. 281, 293 (Pon. 1998). 
 

Negligence is the failure to use such care as a reasonably prudent and careful person 
would use under similar circumstances; it is the doing of some act which a person of ordinary 
prudence would not have done under similar circumstances or failure to do what a person of 
ordinary prudence would have done under similar circumstances.  Pohnpei v. M/V Miyo Maru 
No. 11, 8 FSM R. 281, 293 (Pon. 1998). 
 

United States common law decisions are an appropriate source of guidance for this court 
for contract and tort issues unresolved by statutes, decisions of constitutional courts here, or 
custom and tradition within the Federated States of Micronesia.  United States courts have 
generally followed the provisions of the Restatement of Torts in situations where a plaintiff 
alleges that a defendant has negligently prevented a third party from rendering assistance.  
Pohnpei v. M/V Miyo Maru No. 11, 8 FSM R. 281, 293-94 (Pon. 1998). 
 

One who knows or has reason to know that a third person is giving or is ready to give to 
another aid necessary to prevent physical harm to him, and negligently prevents or disables the 
third person from giving such aid, is subject to liability for physical harm caused to the other by 
the absence of the aid for which he has prevented the third person from giving.  Pohnpei v. M/V 
Miyo Maru No. 11, 8 FSM R. 281, 294 (Pon. 1998). 
 

A complaint’s allegations that officials’ knowing interference prevented two ships from 
refloating their ship after it had grounded on a reef, that the ship’s crew were arrested by the 
officials without cause, and that this actively and unreasonably prevented rescue the vessel’s by 
other boats, and that that interference was the direct cause of the boat’s damage, set forth a 
claim in negligence and are sufficient to survive a motion to dismiss.  Pohnpei v. M/V Miyo Maru 
No. 11, 8 FSM R. 281, 294 (Pon. 1998). 
 

Under Chuuk state law the elements of actionable negligence are the breach of a duty on 
the part of one person to protect another from injury, and that breach is the proximate cause of 
an injury to the person to whom the duty is owed.  Kaminanga v. FSM College of Micronesia, 8 
FSM R. 438, 442 (Chk. 1998). 
 

A negligence claim may be stated when a party has breached its duty to negotiate in good 
faith.  Kaminanga v. FSM College of Micronesia, 8 FSM R. 438, 442 (Chk. 1998). 
 

In determining liability for negligent injuries generally, electricity providers are required to 
use reasonable care in the construction and maintenance of their lines and apparatus, and will 
be responsible for any conduct falling short of this standard.  Asher v. Kosrae, 8 FSM R. 443, 
449 (Kos. S. Ct. Tr. 1998). 
 

It is the imperative duty of electricity providers to make reasonable and proper inspection of 
their wires and other equipment and to use due diligence to discover and repair defects.  A 
failure to perform such duty constitutes negligence.  Asher v. Kosrae, 8 FSM R. 443, 450 (Kos. 
S. Ct. Tr. 1998). 
 

The placing of a guy wire within areas that are traveled may constitute negligence where 
the wire is not guarded, covered, rendered easy to see, and a person is injured by a collision 
with it.  An electricity provider can be held liable for injures sustained from a collision if it is 
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shown that the company’s negligence in the erection or the maintenance of such wire was the 
proximate cause of the injury.  The test is whether the injury under all of the circumstances, 
might reasonably been foreseen by a person of ordinary intelligence and prudence.  Asher v. 
Kosrae, 8 FSM R. 443, 450 (Kos. S. Ct. Tr. 1998). 
 

It is reasonably foreseeable to a person of ordinary intelligence and prudence that a 
dangling, frayed wire could cause injury to passersby in the vicinity of the pole and wire.  Asher 
v. Kosrae, 8 FSM R. 443, 450 (Kos. S. Ct. Tr. 1998). 
 

A state will be liable for damages resulting from personal injury as a result of a collision with 
a guy wire when the state erected and maintained the guy wire to support a pole carrying its 
electric transmission wires, when for a considerable length of time prior to the accident it failed 
to make reasonable and proper inspections of the guy wire as necessary and failed to use due 
diligence to discover and remedy the defective guy wire so that that injury would not result, and 
when the type injury which occurred was reasonably foreseeable.  Asher v. Kosrae, 8 FSM R. 
443, 450 (Kos. S. Ct. Tr. 1998). 
 

Negligence is a separate tort from nuisance.  Although negligence is one kind of conduct 
upon which liability for nuisance may be based, negligence is not a necessary ingredient for a 
nuisance.  Nelper v. Akinaga, Pangelinan & Saita Co., 8 FSM R. 528, 534 (Pon. 1998). 
 

Under Pohnpei law, negligence is the failure to use such care as a reasonably prudent and 
careful person would use under similar circumstances.  It is the doing of some act which a 
person of ordinary prudence would not have done under similar circumstances or failure to do 
what a person of ordinary prudence would have done under similar circumstances.  Nelper v. 
Akinaga, Pangelinan & Saita Co., 8 FSM R. 528, 535 (Pon. 1998). 
 

The elements of actionable negligence are:  1) a duty of care, 2) a breach of that duty, and 
3) damages proximately caused by that breach.  Nelper v. Akinaga, Pangelinan & Saita Co., 8 
FSM R. 528, 535 (Pon. 1998). 
 

One who carries on a dangerous activity must use care commensurate with the risk or 
danger of injury involved or suffer liability for resulting injuries.  Nelper v. Akinaga, Pangelinan & 
Saita Co., 8 FSM R. 528, 535 (Pon. 1998). 
 

The focus of a negligence analysis is on the actor’s conduct, while the focus of an 
intentional nuisance analysis is on the resulting interference.  Nelper v. Akinaga, Pangelinan & 
Saita Co., 8 FSM R. 528, 541 (Pon. 1998). 
 

Only when there is a duty of care, breach of this duty, damage caused by the breach, and 
determination of the value of the damage can there be a liability for negligence.  A plaintiff must 
show that the defendants owed the plaintiff a duty of care, and that the defendants breached 
this duty.  The plaintiff must also show that his injuries were caused by the breach and that a 
value can be assigned to his injuries.  Sigrah v. Timothy, 9 FSM R. 48, 53 (Kos. S. Ct. Tr. 1999). 
 

The common law definition of negligence includes the failure to use such care as a 
reasonably prudent person would use in a similar situation.  Sigrah v. Timothy, 9 FSM R. 48, 53 
(Kos. S. Ct. Tr. 1999). 
 

The two year limitation applies to tort actions for both negligence and wilful conduct.  David 
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v. Bossy, 9 FSM R. 224, 225 (Chk. S. Ct. Tr. 1999). 
 

Negligence is the failure to use such care as a reasonably prudent and careful person 
would use under similar circumstances.  Duties of care differ according to the circumstances.  
The exact parameters of each person’s responsibilities towards others will be defined through 
time by judicial decisions and statutes.  Jonah v. Kosrae, 9 FSM R. 335, 341 (Kos. S. Ct. Tr. 
2000). 
 

The elements required to prevail on a negligence claim are:  a duty of care, a breach of that 
duty, and damages proximately caused by that breach.  Only when there is a duty of care, 
breach of this duty, damage caused by the breach, and determination of the value of the 
damage can there be a liability for negligence.  Jonah v. Kosrae, 9 FSM R. 335, 341 (Kos. S. Ct. 
Tr. 2000). 
 

Because the state had a duty of care to construct the seawall in a manner which a 
reasonably careful person would have done in similar circumstances and a reasonably careful 
person would have constructed the seawall in accordance with accepted methods of seawall 
construction in Kosrae at that time during the late 1980s, and because at that time black rock 
was routinely used for seawall construction as the best method to dissipate wave energy from 
the ocean, the state did not breach its duty to, and is not liable to the plaintiff for negligence by 
using black rocks for erosion control measures and construction of the seawall.  Jonah v. 
Kosrae, 9 FSM R. 335, 341 (Kos. S. Ct. Tr. 2000). 
 

The general rule applicable to negligence actions is that the statue of limitations runs from 
the time of the negligent act or omission, even though the total damage cannot be ascertained 
until a later date.  Jonah v. Kosrae, 9 FSM R. 335, 344 (Kos. S. Ct. Tr. 2000). 
 

Under Chuuk state law the elements of actionable negligence are the breach of a duty on 
the part of one person to protect another from injury, and that breach is the proximate cause of 
an injury to the person to whom the duty is owed, which may be summarized as:  a duty of care, 
a breach of that duty, which breach proximately causes damages.  Estate of Mori v. Chuuk, 10 
FSM R. 6, 14 (Chk. 2001). 
 

Jailers, and their superiors, owe detainees a duty of care, which may include the duty to 
regularly observe a detainee’s condition, and may breach that duty by failing to provide the 
required checks on his condition, had a duty of watchfulness when they are aware or should be 
aware of the effect on the detainee of the scolding he received and when these failures are the 
proximate cause of the plaintiff’s death, these defendants are liable under 6 TTC 201(1) for the 
plaintiff’s death by neglect.  Estate of Mori v. Chuuk, 10 FSM R. 6, 14 (Chk. 2001). 
 

Only when there is a duty of care, breach of this duty, damage caused by the breach, and 
determination of the value of the damage can there be a liability for negligence.  A plaintiff must 
show that the defendants owed the plaintiff a duty of care, and that the defendants breached 
this duty.  The plaintiff must also show that his injuries were caused by the breach and that a 
value can be assigned to his injuries.  The common law definition of negligence includes the 
failure to use such care as a reasonably prudent person would use in a similar situation.  Talley 
v. Lelu Town Council, 10 FSM R. 226, 236 (Kos. S. Ct. Tr. 2001). 
 

Negligence may include a condition created by the negligent conduct of a government 
entity, or its employees, a condition which created a reasonably foreseeable risk of the kind of 
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injury which afflicted the plaintiff, and that the injury proximately caused by the condition.  Talley 
v. Lelu Town Council, 10 FSM R. 226, 236 (Kos. S. Ct. Tr. 2001). 
 

When the act of losing the key, or providing the key to allow one or more unauthorized 
persons access to the municipal building and the office area breached the duty of care to 
protect the plaintiff’s property and created a reasonably foreseeable risk that the property in the 
building would be moved, damaged or removed from the premises, and when the plaintiff’s 
property was removed from its designated location, the loss of the key, or the providing it to 
unauthorized persons proximately caused the plaintiff’s loss of his personal property, and the 
defendants are liable for tort of negligence.  Talley v. Lelu Town Council, 10 FSM R. 226, 236 
(Kos. S. Ct. Tr. 2001). 
 

Punitive damages are not recoverable for ordinary negligence.  Talley v. Lelu Town Council, 
10 FSM R. 226, 239 (Kos. S. Ct. Tr. 2001). 
 

Ordinary negligence is not a basis for punitive damages.  In order for negligence to 
constitute wantonness meriting imposition of punitive damages, the plaintiff must show that the 
one acting or failing to act realized the imminence of the danger and failed to take steps to 
prevent it because he was indifferent to whether the injury occurred.  Amayo v. MJ Co., 10 FSM 
R. 244, 250 (Pon. 2001). 
 

The failure to exercise the degree of care that a reasonably prudent and careful person 
would use under the same circumstances constitutes negligence.  Amayo v. MJ Co., 10 FSM R. 
244, 250 (Pon. 2001). 
 

When a general contractor had a duty to provide a safe work environment for the 
construction work to be done at the second story heights and his duty in this regard ran not only 
to the employees of subcontractors, but to those that he employed directly as well, which 
included the plaintiff, and when his failure to provide any kind of safety equipment, precautions, 
instructions or supervision resulted in the plaintiff’s fall and consequent injury, he is therefore 
liable for the damages suffered as a result of that injury.  Amayo v. MJ Co., 10 FSM R. 244, 
250-51 (Pon. 2001). 
 

When one company assigned its employee to work for another company, and the assigning 
company was effectively stripped of control over the way the work was done, and when the 
assigning company had no knowledge of facts unknown to the employee that would have 
affected the risk faced by him, and did nothing else to cause the employee’s injury, there is no 
negligence liability on the part of the assigning company.  Amayo v. MJ Co., 10 FSM R. 244, 
251 (Pon. 2001). 
 

When an employee is directed or permitted by his employer to perform services for another 
employer he may become the employee of such other in performing the services and since the 
question of liability is always raised because of some specific act done, the important question 
is whether or not, as to the act in question the employee was acting in the business of and 
under the direction of one or the other employer.  Amayo v. MJ Co., 10 FSM R. 244, 251 (Pon. 
2001). 
 

Negligence consists of four essential elements:  1) a legal duty owed to the plaintiff by the 
defendant, 2) a breach of that duty, 3) injury to the plaintiff, and 4) a showing that the breach 
was the proximate cause of the injury.  Lebehn v. Mobil Oil Micronesia, Inc., 10 FSM R. 348, 
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352-53 (Pon. 2001). 
 

It is well established that medical expenses are properly a component of negligence 
damages and may be recovered from the tortfeasor.  Amayo v. MJ Co., 10 FSM R. 371, 376 
(Pon. 2001). 
 

In determining whether conduct is negligent, the customs of the community, or of others 
under like circumstances, are factors to be taken into account, but are not controlling where a 
reasonable man would not follow them.  Amayo v. MJ Co., 10 FSM R. 371, 384 (Pon. 2001). 
 

It is not a defense to negligence to say that others engaged in the same conduct would 
have operated in the same way, without taking safety precautions, and were, or are on an 
ongoing basis, negligent.  Amayo v. MJ Co., 10 FSM R. 371, 384 (Pon. 2001). 
 

The construction of a multistory building using imported technology is not imbued with 
Pohnpeian custom and tradition so as to lend itself to an analysis in those terms.  Amayo v. MJ 
Co., 10 FSM R. 371, 384 (Pon. 2001). 
 

Negligence is the failure to use such care as a reasonably prudent and careful person 
would use under similar circumstances, or the failure to do what a person of ordinary prudence 
would have done under similar circumstances.  Billimont v. Chuuk, 11 FSM R. 77, 81 (Chk. S. 
Ct. Tr. 2002). 
 

In order to prove negligence, a plaintiff must prove the existence of a duty, breach of the 
duty, and damages proximately caused by the breach.  Billimont v. Chuuk, 11 FSM R. 77, 81 
(Chk. S. Ct. Tr. 2002). 
 

The plaintiff, in order to establish the defendant’s negligence in failing to pay the sums due 
under the lease, has the burden of proving by a preponderance of the evidence the existence of 
a duty on the defendant’s part to pay.  But, given the lease’s illegal nature, this essential fact 
cannot be proven as a matter of law.  Billimont v. Chuuk, 11 FSM R. 77, 81 (Chk. S. Ct. Tr. 
2002). 
 

As a matter of law no reasonably prudent person would commit an act the consequence of 
which might result in that person’s imprisonment.  Billimont v. Chuuk, 11 FSM R. 77, 81 (Chk. S. 
Ct. Tr. 2002). 
 

When a reasonably prudent person in the Director of Treasury’s position would not willingly 
and intentionally violate Chuuk state laws, and when to pay sums purportedly due under the 
contract at issue would violate Chuuk state laws, subjecting the party authorizing payment to 
criminal penalties, the plaintiff cannot as a matter of law prove a material and indispensable 
element of her claim of negligence for failure to pay her because the sums are due her on an 
illegal contract.  Billimont v. Chuuk, 11 FSM R. 77, 81 (Chk. S. Ct. Tr. 2002). 
 

Each of the familiar elements of a cause of action for negligence ─ duty, breach of duty, 

proximate cause, and damages ─ should be alleged, and a negligence counterclaim that does 

not is deficient and a motion to dismiss it will be granted.  Adams v. Island Homes Constr., Inc., 
11 FSM R. 445, 449 (Pon. 2003). 
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6 TTC 305 establishes a period of 6 years in which to bring an action for negligent damage 
to real property.  Ben v. Chuuk, 11 FSM R. 649, 650 (Chk. S. Ct. Tr. 2003). 
 

No punitive damages can be awarded when the plaintiff has not sustained his burden of 
demonstrating that the defendant’s actions were intentional, wilful, and malicious, rather than 
merely negligent.  Punitive damages may not be awarded for ordinary negligence.  Tomy v. 
Walter, 12 FSM R. 266, 272 (Chk. S. Ct. Tr. 2003). 
 

Once a plaintiff has presented a prima facie case of entitlement to judgment on a cause of 
action, the burden shifts to the defendants to raise a question of material fact.  Thus when the 
defendants have raised no such question, and where there is a duty of care, a breach of that 
duty, damage caused by the breach, and the value of the damage can be determined, liability 
as to the defendants’ negligence has been established.  Phillip v. Marianas Ins. Co., 12 FSM R. 
301, 308 (Pon. 2004). 
 

It is well established that punitive damages are not recoverable for ordinary negligence.  
Such damages also will not be awarded unless it has been claimed and proved that the 
defendant acted with actual malice or deliberate violence.  Phillip v. Marianas Ins. Co., 12 FSM 
R. 301, 309 (Pon. 2004). 
 

A presumption arises that a bailee who has sole actual and exclusive possession of the 
goods has been negligent if he cannot explain the loss, disappearance or damage of the bailed 
property, its parts or contents.  Palik v. PKC Auto Repair Shop, 13 FSM R. 93, 96 (Kos. S. Ct. 
Tr. 2004). 
 

A bailee is liable for all repairs and replacement for the bailed property that are necessary 
due to his neglect or lack of care.  Palik v. PKC Auto Repair Shop, 13 FSM R. 93, 96 (Kos. S. 
Ct. Tr. 2004). 
 

In assessing damages, the court may take judicial notice of the prevailing cost in Kosrae of 
items similar to the ones lost.  Palik v. PKC Auto Repair Shop, 13 FSM R. 93, 96 (Kos. S. Ct. Tr. 
2004). 
 

When the plaintiffs allege two separate claims for the same damages in this suit and one 
sounds in contract and alleges a breach of a purchase agreement since part of the plaintiffs’ 
agreed share of the purchase price was not paid to them and the other claim sounds in tort and 
alleges that the defendant was negligent in wrongfully releasing the remaining balance to 
someone else without taking such precautionary measures that a reasonably prudent person 
would be expected to take as a holder of funds that plaintiffs were entitled to, the court will 
analyze the contract claim first and finding a breach of the purchase agreement, need not 
address the plaintiffs’ negligence tort claims.  Edgar v. Truk Trading Corp., 13 FSM R. 112, 117 
(Chk. 2005). 
 

Under Chuuk law, the elements of actionable negligence are the breach of a duty on the 
part of one person to protect another from injury, and that breach is the proximate cause of an 
injury to the person to whom the duty is owed.  Rudolph v. Louis Family, Inc., 13 FSM R. 118, 
127 (Chk. 2005). 
 

For a plaintiff to recover for negligence, the defendant must owe a duty of care to the 
plaintiff and have breached that duty.  Rudolph v. Louis Family, Inc., 13 FSM R. 118, 127 (Chk. 
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2005). 
 

The result of "negligence" in failing to properly record a mortgage on unregistered land is 

that the mortgage is ineffective against third parties ─ someone other than the mortgagor who 

had no notice of the mortgage (and the result is the same for registered land when a mortgage 
is not properly endorsed on the certificate of title).  Rudolph v. Louis Family, Inc., 13 FSM R. 
118, 128 & n.4 (Chk. 2005). 
 

Since a bank owed no duty of care to a plaintiff when it took a mortgage to secure a loan to 
another, and that mortgage, even if it is unenforceable, was not the proximate cause of the 
plaintiff’s alleged damages, the bank is entitled to summary judgment as a matter of law on the 
plaintiff’s negligence and void mortgage causes of action.  Additional reasons for this are that 
the bank has not attempted to foreclose its mortgage and that the mortgage does not cover the 
lot for which the plaintiff has a determination of ownership.  Rudolph v. Louis Family, Inc., 13 
FSM R. 118, 128 (Chk. 2005). 
 

The tort of "fraud-act of mistake" has not been recognized in Kosrae, but since this cause of 
action appears to sound in negligent misrepresentation, therefore an analysis of the action as 
the tort of negligence is appropriate.  Kinere v. Sigrah, 13 FSM R. 562, 568 (Kos. S. Ct. Tr. 
2005). 
 

Negligence consists of four essential elements:  1) legal duty owed to the plaintiff by the 
defendant, 2) breach of that duty, 3) injury to the plaintiff, and 4) showing that the breach was 
the proximate cause of the injury.  Kinere v. Sigrah, 13 FSM R. 562, 568 (Kos. S. Ct. Tr. 2005). 
 

When there is no competent evidence that a defendant breached a duty owed to the plaintiff 
since his duty was to represent his late father’s interests before the Land Commission, summary 

judgment will be awarded the defendant on the plaintiff’s "fraud-act of mistake" ─ negligent 

misrepresentation cause of action.  Kinere v. Sigrah, 13 FSM R. 562, 568-69 (Kos. S. Ct. Tr. 
2005). 
 

Under Chuuk state law the elements of actionable negligence are the breach of a duty on 
the part of one person to protect another from injury, and that breach is the proximate cause of 
an injury to the person to whom the duty is owed.  Hauk v. Lokopwe, 14 FSM R. 61, 65 (Chk. 
2006). 
 

Liability for the tort of negligence requires that there be a duty of care owed by the 
defendants to the plaintiff, a breach of this duty, damages caused by the breach, and a 
determination of the value of the damages.  Generally, negligence is the failure to use such care 
as a reasonably prudent and careful person would use under similar circumstances.  Phillip v. 
Kosrae, 14 FSM R. 109, 113 (Kos. S. Ct. Tr. 2006). 
 

Under Chuuk state law the elements of actionable negligence are the breach of a duty on 
the part of one person to protect another from injury, and that breach is the proximate cause of 
an injury to the person to whom the duty is owed, which may be summarized as:  a duty of care, 
a breach of that duty, which breach proximately causes damages.  Lippwe v. Weno Municipality, 
14 FSM R. 347, 353 (Chk. 2006). 
 

The elements of a maritime negligence cause of action are four:  1) existence of a duty 
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requiring a person to conform to a certain standard of conduct in order to protect others against 
unreasonable risks; 2) breach of that duty by engaging in conduct that falls below the standard 
of conduct, which is usually called "negligence"; 3) a reasonably close causal connection 
between the unreasonable conduct and any resulting injury, often referred to as "proximate 
cause"; and 4) actual loss, injury or damage to another party.  People of Rull ex rel. Ruepong v. 
M/V Kyowa Violet, 14 FSM R. 403, 416 (Yap 2006). 
 

A genuine issue of material fact precluding summary judgment is whether, even if the 
Pohnpei construction industry’s customary business practice did not include safety features that 
would have prevented or lessened the plaintiff’s injuries, one or more of those safety feature(s) 
was so simple or so inexpensive in relation to the possible consequences that the Pohnpei 
construction industry ought to have adopted them and should be liable for the failure to adopt 
them.  Amayo v. MJ Co., 14 FSM R. 487, 489 (Pon. 2006). 
 

The elements of actionable negligence are the breach of a duty of care on the part of one 
person to protect another from injury, and that breach is the proximate cause of an injury to the 
person to whom the duty is owed.  Kileto v. Chuuk, 15 FSM R. 16, 17 (Chk. S. Ct. App. 2007). 
 

The plaintiffs’ negligence claims fail when they failed to prove by a preponderance of the 
evidence that their homes would not have flooded with mud if the partially-blocked entrance to 
the Mt. Tonachau road culvert had remained partially blocked and when they also did not prove 
that the defendant’s contractor, by restoring the Mt. Tonachau road and drainage system to its 
designed (and previous) state, breached its duty not to cause injury to residents and landowners 
downhill from the Mt. Tonachau roadwork.  Nakamura v. FSM Telecomm. Corp., 17 FSM R. 
119, 123 (Chk. 2010). 
 

When a plaintiff did not submit any evidence about his damages and therefore could not 
have proven damages, his negligence claim fails.  Nakamura v. FSM Telecomm. Corp., 17 FSM 
R. 119, 123 (Chk. 2010). 
 

FSM admiralty law recognizes a cause of action for damages to coral reefs and marine 
resources caused by marine vessels.  The elements of maritime negligence are:  1) the 
existence of a duty requiring conformance to a certain standard of conduct in order to protect 
others against unreasonable risks; 2) a breach of that duty by engaging in conduct that falls 
below the standard of conduct (usually called "negligence"); 3) a reasonably close causal 
connection between the unreasonable conduct and any resulting injury (often called "proximate 
cause"); and 4) an actual loss or injury to another party.  People of Gilman ex rel. Tamagken v. 
Woodman Easternline Sdn. Bhd., 18 FSM R. 165, 174 (Yap 2012). 
 

In Chuuk, the elements of actionable negligence are the breach of a duty of care on the part 
of one person to protect another from injury, and that breach is the proximate cause of an injury 
to the person to whom the duty is owed.  Ruben v. Chuuk, 18 FSM R. 425, 430 (Chk. 2012). 
 

When a plaintiff has failed to make a showing sufficient to establish the existence of any 
element essential to its case on which it will bear the burden of proof at trial, summary judgment 
in the defendant’s favor is appropriate.  Ruben v. Chuuk, 18 FSM R. 425, 430 (Chk. 2012). 
 

When there is no factual basis for the existence of a special duty, the defendants’ summary 
judgment motion should be granted since one of the essential elements of negligence cannot be 
proven.  Ruben v. Chuuk, 18 FSM R. 425, 431 (Chk. 2012). 
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Liability for the tort of negligence requires that there be a duty of care owed by the 

defendants to the plaintiff, a breach of this duty, damages caused by the breach, and a 
determination of the value of the damages.  William v. Kosrae State Hosp., 18 FSM R. 575, 580 
(Kos. 2013). 
 

Only when there is a duty of care, breach of this duty, damage caused by the breach, and 
determination of the value of the damage can there be a liability for negligence.  The plaintiffs 
have the burden of proving each these elements in order to prevail on a negligence claim, and if 
the plaintiffs fail to prove any one element, judgment will be entered against them.  William v. 
Kosrae State Hosp., 18 FSM R. 575, 580 (Kos. 2013). 
 

When the delay before a referral to an off-island medical facility, regardless of who caused 
it, did not proximately cause the patient’s death, it cannot be the basis to hold anyone liable for 
her death.  William v. Kosrae State Hosp., 18 FSM R. 575, 581 (Kos. 2013). 
 

When the insurance carrier approved the patient’s off-island referral within two days and 
was ready to put her on the earliest possible flight but the patient did not leave until 20 days 
later and when this long delay was the proximate cause of the patient’s death, the insurance 
carrier’s actions were not the proximate cause of her death because the insurance carrier did 
not cause the delay.  William v. Kosrae State Hosp., 18 FSM R. 575, 581 (Kos. 2013). 
 

Since the state did not have a statutorily-created duty under Kosrae Code § 12.1103 to 
assist in paying for the family attendant’s airfare, it did not have a statutorily-created duty to 
inform the family attendant that he could ask the State for financial assistance for his own 
airfare.  William v. Kosrae State Hosp., 18 FSM R. 575, 582 (Kos. 2013). 
 

The state cannot be said to have breached its duty when there was insufficient evidence 
before the court that it was state policy to pay for family attendant’s airfare and to then seek 
repayment by wage or salary allotments; when there was no evidence about when this policy 
was implemented, by whom it was implemented, whether this policy was in existence in July 
2001, the process used to apply for these funds, and whether there were any such funds 
available in late July 2001 that could have been used to immediately pay for the family 
attendant’s ticket; when the statute barred the use of medical referral funds in a manner 
contrary to regulation; and when if no funds were available in July 2001, any request would 
have been futile and it would have been pointless to tell the family attendant that the State could 
assist.  William v. Kosrae State Hosp., 18 FSM R. 575, 582 (Kos. 2013). 

A 1991 memorandum of understanding between the insurer and the Kosrae State Hospital 
that required that the hospital provide all necessary health care services within Kosrae to all 
covered persons and that these services would include the cost of a medical or other attendant 
to accompany a covered person to a health care facility is an agreement that allocates the cost 
of attendants between the parties to the memorandum and it does not, by itself, allocate costs 
or create duties between the state and the insureds ("covered persons") and their families.  
William v. Kosrae State Hosp., 18 FSM R. 575, 582 (Kos. 2013). 
 

When a plaintiff does not submit any evidence about his damages and therefore cannot 
prove damages, the plaintiff’s negligence claim fails.  William v. Kosrae State Hosp., 18 FSM R. 
575, 583 (Kos. 2013). 
 

Negligence is the failure to use such care as a reasonably prudent and careful person 
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would use under similar circumstances.  Etse v. Pohnpei Mascot, Inc., 19 FSM R. 468, 478 
(Pon. 2014). 
 

When the plaintiff has not demonstrated that the defendant’s actions reflect a standard of 
care that is unreasonable under the circumstances, the plaintiff’s negligence claim must fail.  
Etse v. Pohnpei Mascot, Inc., 19 FSM R. 468, 478 (Pon. 2014). 
 

The focus of a negligence analysis is on the defendants’ conduct, while the focus of an 
intentional nuisance analysis would be on the resulting interference.  Damarlane v. Damarlane, 
19 FSM R. 519, 531 (Pon. 2014). 
 

When an insurance carrier’s endorsement contained within an employer’s policy limited the 
applicability of the CNMI Workers’ Compensation Program to "the benefits provided under the 
Workers’ Compensation Law of the CNMI," (which would entail that statute’s "determination of 
pay," that statute’s exclusive remedy provision setting forth tort immunity does not apply, and an 
employee would not be forestalled from also bringing a civil action sounding in negligence.  
Hairens v. Federated Shipping Co., 20 FSM R. 404, 409 (Pon. 2016). 
 

Liability for the tort of negligence requires that there be a duty of care owed by the 
defendant to the plaintiff, a breach of the duty, damages caused by the breach (i.e. proximate 
cause), and a determination of the value of the damages.  Setik v. Perman, 21 FSM R. 31, 39 
(Pon. 2016). 
 

While tort law, especially a common law tort like negligence, is primarily a state 
responsibility, the national government may create tort law when legislating in an area that the 
Constitution has expressly delegated to Congress the power to legislate.  FSM Dev. Bank v. 
Gilmete, 21 FSM R. 159, 170 n.4 (Pon. 2017). 
 

To properly state a negligence claim, a plaintiff must show that the defendant owed the 
plaintiff a duty of reasonable care, that the defendant breached that duty, that damage resulted, 
and that that breach of duty was the proximate cause of the damage.  FSM Dev. Bank v. 
Gilmete, 21 FSM R. 159, 170 (Pon. 2017). 
 

If negligent lending were a cause of action, the borrowers would have to show that the bank 
owed them a duty of reasonable care to not lend them any money if the bank knew, or should 
have known, that there was not a reasonable likelihood that the borrowers could repay the loan 
in conformity with the loan’s repayment terms.  FSM Dev. Bank v. Gilmete, 21 FSM R. 159, 171 
(Pon. 2017). 
 

Because tort law is primarily state law, a negligence action will be governed by the 
substantive state law and the FSM Supreme Court’s duty is to try to apply the law the same way 
the highest state court would.  Pelep v. Mai Xiong Inc., 21 FSM R. 182, 187 (Pon. 2017). 
 

For purposes of Pohnpei law, "negligence" is the failure to use such care as a reasonably 
prudent and careful person would use under similar circumstances.  Pelep v. Mai Xiong Inc., 21 
FSM R. 182, 187 (Pon. 2017). 
 

When a reasonable person, in considering the totality of the circumstances, would find that 
the defendant did not breach its duty of care, the plaintiff’s claim for negligence is not 
substantiated.  Pelep v. Mai Xiong Inc., 21 FSM R. 182, 188 (Pon. 2017). 
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When a plaintiff does not submit any evidence about his damages, his negligence claim 

fails.  Fuji Enterprises v. Jacob, 21 FSM R. 355, 363 (App. 2017). 
 

When a defendant is found negligent, the remedy is money damages, but if irreparable 
future harm is threatened, a court, by injunction, may also act to prevent future damage.  Alik v. 
Heirs of Alik, 21 FSM R. 606, 620 & n.6 (App. 2018). 
 

A maritime negligence cause of action’s elements are:  1) existence of a duty requiring 
persons to conform to a certain standard of conduct in order to protect others against 
unreasonable risks; 2) conduct that falls below that standard thus breaching that duty (usually 
called "negligence"); 3) a reasonably close causal connection between the unreasonable 
conduct and the resulting injury, (often called "proximate cause"); and 4) an actual loss, injury, 
or damage to another party.  People of Sorol ex rel. Marpa v. M/Y Truk Master, 22 FSM R. 14, 
19 (Yap 2018). 
 

Negligence is the failure to use such care as a reasonably prudent and careful person 
would use under similar circumstances; it is the doing of some act which a person of ordinary 
prudence would not have done under similar circumstances or failure to do what a person of 
ordinary prudence would have done under similar circumstances.  Luzama v. Mai Xong, Inc., 22 
FSM R. 23, 27 (Pon. 2018). 
 

Negligence consists of four essential elements: 1) a duty of care, 2) a breach of that duty, 3) 
injury to the plaintiff, and 4) a showing that the breach was the proximate cause of the plaintiff’s 
injury.  Luzama v. Mai Xong, Inc., 22 FSM R. 23, 27 (Pon. 2018). 
 

Only when there is a duty of care, breach of this duty, damages caused by the breach, and 
determination of the value of damage can there be liability for negligence.  The plaintiff has the 
burden of proving each of these elements in order to prevail on a negligence claim, and if the 
plaintiff fails to prove any one element, judgment will be entered against him.  Luzama v. Mai 
Xong, Inc., 22 FSM R. 23, 27 (Pon. 2018). 
 

The FSM Supreme Court would look upon a true negligence suit against the Pohnpei Court 
of Land Tenure with great disfavor because, when a defendant is found negligent, the remedy is 
money damages, and because the Pohnpei Court of Land Tenure is a court, and, as a court, it 
is immune from a suit for money damages for its judicial acts.  Setik v. Perman, 22 FSM R. 105, 
119 n.12 (App. 2018). 
 

A public utility’s duty of care extends beyond just a duty to landowners.  It also has a duty to 
those persons who reside on, or who work on, or who otherwise occupy land.  Thus, a plaintiff 
may seek relief under a negligence cause of action as a resident or an occupant of the affected 
land.  Robert v. Chuuk Public Utility Corp., 22 FSM R. 150, 154 (Chk. 2019). 
 

─ Negligence ─ Gross Negligence 

 
Gross negligence has been construed as requiring willful, wanton, or reckless misconduct, 

or such utter lack of care as will be evidence thereof.  Hauk v. Lokopwe, 14 FSM R. 61, 65 
(Chk. 2006). 
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A negligence cause of action may be amended to add a punitive damages claim subject to 
proof at trial and, in the absence of such proof, the defendants may move to disallow any 
punitive damages award.  Nakamura v. Mori, 16 FSM R. 262, 268 (Chk. 2009). 
 

Punitive damages are not recoverable for ordinary negligence.  For punitive damages to be 
awarded, there must be evidence of gross negligence.  Gross negligence is the intentional 
failure to perform a manifest duty in reckless disregard of the consequences as affecting the life 
or property of another.  Nakamura v. FSM Telecomm. Corp., 17 FSM R. 41, 49 (Chk. 2010). 
 

A Port Authority and a pilot are immune from any negligence claim for the pilot’s acts or 
omissions in berthing a vessel, but not from a gross negligence claim.  Win Sheng Marine S. de 
R.L. v. Pohnpei Port Auth., 20 FSM R. 13, 16 (Pon. 2015). 

Gross negligence has been construed as requiring willful, wanton, or reckless misconduct, 
or such utter lack of care as will be evidence thereof.  Gross negligence can thus occur in a 
wide range of circumstances.  Win Sheng Marine S. de R.L. v. Pohnpei Port Auth., 20 FSM R. 
13, 16 (Pon. 2015). 
 

There are a variety of circumstances in which a pilot’s navigating too fast combined with 
other circumstances have equaled gross negligence on the pilot’s part.  Win Sheng Marine S. 
de R.L. v. Pohnpei Port Auth., 20 FSM R. 13, 16-17 (Pon. 2015). 
 

A "gross negligence" claim lodged against the Pohnpei Court of Land Tenure that is 
predicated upon a purported failure to provide notice when it issued a new certificate of title, 
fails when, not only did the litigants have adequate notice, they took full advantage of an ability 
to be heard, as reflected in the numerous unsuccessful challenges that were mounted to the 
transfer of ownership, thereby contradicting this claim that notice was deficient.  Setik v. 
Perman, 21 FSM R. 31, 39 (Pon. 2016). 
 

Gross negligence is the intentional failure to perform a manifest duty in reckless disregard 
of the consequences as affecting another’s life or property.  Fuji Enterprises v. Jacob, 21 FSM 
R. 355, 362 (App. 2017). 
 

For punitive damages to be awarded, there must be evidence of gross negligence.  Fuji 
Enterprises v. Jacob, 21 FSM R. 355, 363 n.8 (App. 2017). 
 

─ Negligence ─ Medical Malpractice 

 
Any causative factors not within the exclusive control of the alleged negligent party render 

res ipsa loquitur doctrine inapplicable to an action for medical malpractice.  Amor v. Pohnpei, 3 
FSM R. 519, 534-35 (Pon. 1988). 
 

Whether the relationship between U.S. National Health Service Corps doctors and the State 
of Pohnpei is such that the doctrine of respondeat superior may be applicable in an action for 
medical malpractice so that the state may be made to respond in damages for any negligence 
of the doctor has not been determined.  Amor v. Pohnpei, 3 FSM R. 519, 536 (Pon. 1988). 
 

The Compact of Free Association’s immunization provisions, which limit a plaintiff’s right to 
sue a physician for malpractice, do not affect a fundamental right, and therefore, the provisions 
need not be subjected to a strict scrutiny, but instead should be tested under the less stringent 
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rational relationship test.  Samuel v. Pryor, 5 FSM R. 91, 104 (Pon. 1991). 
 

Medical malpractice by hospital staff does not relieve a tortfeasor of his responsibility for 
damages, because any injuries that might have been caused by the staff flowed naturally from 
his own acts.  Primo v. Refalopei, 7 FSM R. 423, 429 (Pon. 1996). 
 

When, according to the complaint’s allegations, the defendants’ medical malpractice led to 
the deceased’s death, and when, attached to the defendants’ summary judgment motion is an 
affidavit of a medical doctor who is board certified in the field of family practice and the affidavit 
recites that the doctor has reviewed the medical records and that his opinion is that her 
diagnosed illness, tuberculosis of the spine, was so serious that in order to avoid paralysis, it 
would have been acceptable practice to administer the medications in question even if the 
deceased’s treating doctors had been aware of her hepatitis history, the doctor’s affidavit is 
relevant evidence based on an adequate foundation, that tends to show that the defendants did 
not violate the applicable standard of care.  This evidence is of sufficient weight that left 
unopposed, no genuine issue of material fact exists under FSM Civil Rule 56, and the 
defendants are entitled to judgment as a matter of law.  Since the plaintiffs have offered nothing 
to meet the evidence offered by the defendants, no genuine issues of material fact therefore 
exist, and the defendants are entitled to summary judgment in their favor.  Joe v. Kosrae, 13 
FSM R. 45, 47 (Kos. 2004). 
 

Summary judgment will be denied in a medical malpractice action when genuine issues of 
material fact exist with regard to the arrangements for the patient’s follow-up after she returned 
to Kosrae and with regard to whether she took her medicine as directed that preclude judgment 
as a matter of law.  William v. Kosrae State Hospital, 13 FSM R. 307, 309 (Kos. 2005). 
 

Medical malpractice is negligence in rendering professional medical services.  William v. 
Kosrae State Hosp., 18 FSM R. 575, 580 (Kos. 2013). 
 

Generally, one who undertakes to render professional service is under a duty to the person 
for whom the service is to be performed to exercise such care, skill, and diligence as someone 
in that profession ordinarily exercises under like circumstances.  William v. Kosrae State Hosp., 
18 FSM R. 575, 580-81 (Kos. 2013). 
 

A doctor and the state hospital did not breach their duty to render professional medical 
services when they exercised such care, skill, and diligence as someone in that profession 
ordinarily exercises under like circumstances when they correctly diagnosed the patient’s 
ailment, when they recommended her for off-island referral to an appropriate medical facility 
since they were unable to do the tests to confirm their diagnosis and since they were unable to 
offer all of the treatment options that might be needed, and when they offered her appropriate 
medical care as an in-patient until she could go to an off-island medical facility for her follow-up, 
but she refused admission.  William v. Kosrae State Hosp., 18 FSM R. 575, 581 (Kos. 2013). 
 

Since a patient may always refuse medical treatment, the Kosrae defendants cannot be 
said to have breached their duty of care and be held liable for the results of the patient’s refusal 
to remain at Kosrae State Hospital for treatment until she could leave for an off-island medical 
facility.  William v. Kosrae State Hosp., 18 FSM R. 575, 581 (Kos. 2013). 
 

The statute that provides that the state may not deny medical care available in the state to a 
person because of the inability to pay a fee and that makes no distinction in treatment or care 
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because of inability to pay does not apply to off-island airfare because that is not a fee paid to 
the state government and is not a fee for medical services provided by the state and the off-
island medical referral services are not medical care available in the state.  William v. Kosrae 
State Hosp., 18 FSM R. 575, 581-82 (Kos. 2013). 
 

─ Negligence ─ Negligence per se 

 
Violation of a statute creates a rebuttable presumption of negligence.  Put another way, the 

unexcused violation of law which defines reasonable conduct is negligence in itself.  Glocke v. 
Pohnpei, 8 FSM R. 60, 61 (Pon. 1997). 
 

The FSM Supreme Court has never adopted the principle that the violation of a statute 
constitutes negligence per se giving rise to strict liability, but the court has held that negligence 
per se in the FSM means that the violation of a statute creates a rebuttable presumption of 
negligence.  Even then, violations of statutory standards may form the basis of a claim of 
negligence per se only if the plaintiff is within the class of persons whom the statute was 
intended to protect and if the harm was of the type the enactment was intended to prevent.  
People of Eauripik ex rel. Sarongelfeg v. F/V Teraka No. 168, 19 FSM R. 88, 95 (Yap 2013). 
 

The statutory basis for a negligence per se claim need not provide for a private right of 
action.  People of Eauripik ex rel. Sarongelfeg v. F/V Teraka No. 168, 19 FSM R. 88, 95 (Yap 
2013). 
 

─ Negligence ─ Professional Malpractice 

 
A claim that a design contractor used the wrong coordinate system for a road survey work 

seems more like, or as much a professional malpractice claim as a breach of contract claim.  
FSM v. GMP Hawaii, Inc., 17 FSM R. 555, 577 n.9 (Pon. 2011). 
 

FSM law has previously recognized professional malpractice as a cause of action for the 
profession of medicine (medical malpractice) and for the profession of law (legal malpractice).  
FSM v. GMP Hawaii, Inc., 17 FSM R. 555, 579 (Pon. 2011). 

Adopting the common law standard for professional malpractice (or recognizing it beyond 
just the medical and legal professions) is desirable, needed, and appropriate, and would be 
appropriate even if the FSM had an extensive regulatory and licensing regime for professionals.  
FSM v. GMP Hawaii, Inc., 17 FSM R. 555, 579 (Pon. 2011). 
 

Generally, one who undertakes to render professional service is under a duty to the person 
for whom the service is to be performed to exercise such care, skill, and diligence as men in that 
profession ordinarily exercise under like circumstances.  FSM v. GMP Hawaii, Inc., 17 FSM R. 
555, 579-80 (Pon. 2011). 
 

U.S. common law decisions are an appropriate source of guidance for the FSM Supreme 
Court for contract and tort issues unresolved by statutes, decisions of FSM courts, or FSM 
custom and tradition and professional malpractice may implicate both contract and tort issues.  
FSM v. GMP Hawaii, Inc., 17 FSM R. 555, 580 n.13 (Pon. 2011). 
 

The law imposes upon persons performing architectural, engineering, and other 
professional and skilled services the obligation to exercise a reasonable degree of care, skill 
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and ability, which generally is taken and considered to be such a degree of care and skill as, 
under similar conditions and like surrounding circumstances, is ordinarily employed by their 
respective professions.  FSM v. GMP Hawaii, Inc., 17 FSM R. 555, 580 (Pon. 2011). 
 

Unless he represents that he has greater or less skill or knowledge, one who undertakes to 
render services in the practice of a profession or trade is required to exercise the skill and 
knowledge normally possessed by members of that profession or trade in good standing in 
similar communities.  FSM v. GMP Hawaii, Inc., 17 FSM R. 555, 580 (Pon. 2011). 
 

The circumstances to be considered in determining the standard of care, skill, and diligence 
to be required of a professional include the terms of the employment agreement, the nature of 
the problem which the supplier of the service represented himself as being competent to solve, 
and the effect reasonably to be anticipated from the proposed remedies.  FSM v. GMP Hawaii, 
Inc., 17 FSM R. 555, 580 (Pon. 2011). 
 

Although a professional’s duty of care exists independent of and is not created by contract, 
a contract may furnish the conditions for that duty’s fulfilment.  FSM v. GMP Hawaii, Inc., 17 
FSM R. 555, 580 (Pon. 2011). 
 

Professional malpractice sounds in tort as a form of negligence.  FSM v. GMP Hawaii, Inc., 
17 FSM R. 555, 580 (Pon. 2011). 
 

The reasonable care standards apply similarly to architects, engineers, doctors, lawyers, 
and like professionals engaged in furnishing skilled services for compensation and general 
negligence principles apply.  FSM v. GMP Hawaii, Inc., 17 FSM R. 555, 580 (Pon. 2011). 
 

Ordinarily, a determination that the care, skill, and diligence exercised by a professional 
engaged in furnishing skilled services for compensation was less than that normally possessed 
and exercised by members of that profession in good standing and that the damage sustained 
resulted from the variance requires expert testimony to establish the prevailing standard and the 
consequences of departure from it in the case under consideration.  FSM v. GMP Hawaii, Inc., 
17 FSM R. 555, 580-81 (Pon. 2011). 
 

Because the fact-finder is not permitted to speculate as to the standard against which to 
measure the acts of the professional in determining whether he exercised a reasonable degree 
of care, expert testimony is required.  Only in a few very clear and palpable cases can a court 
dispense with the expert testimony requirement to establish the parameters of professional 
conduct and find damages to have been caused by a professional’s failure to exercise 
reasonable care, skill, and diligence.  FSM v. GMP Hawaii, Inc., 17 FSM R. 555, 581 (Pon. 
2011). 
 

Although the argument that acceptance of the 100% design and payment for it is waiver of 
any claims that the wastewater plant design was defective and that any alleged "defects" were 
not latent but were obvious and patent and known beforehand could prevail on a breach of 
contract claim, when this is a professional malpractice tort claim, the question is not whether the 
contractor breached the contract’s terms but whether it violated its duty of reasonable care 
towards its client.  FSM v. GMP Hawaii, Inc., 17 FSM R. 555, 581 (Pon. 2011). 
 

When the court does not have before it evidence (and expert testimony would likely be 
needed) of what a design professional’s duty entails when questions are raised about whether a 
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proposal was over-designed or is unworkable under local conditions, the court will not speculate 
in that regard.  The existence of these factual issues bars summary judgment on the 
professional malpractice allegation.  FSM v. GMP Hawaii, Inc., 17 FSM R. 555, 581 (Pon. 
2011). 
 

When the court has nothing before it about what a design professional’s duty is in relation to 
designing within a proposed budget, it will not speculate in that regard.  Thus, whether the cost 
overruns in the design were such that they were the result of not exercising the reasonable care 
a professional in good standing would under similar conditions and like surrounding 
circumstances is a factual question barring summary judgment.  FSM v. GMP Hawaii, Inc., 17 
FSM R. 555, 582 (Pon. 2011). 
 

When the parties’ contract creates the deadlines, the tardy submission of reports, except in 
the most egregious cases, may be less professional malpractice than a contract breach, 
although even then the breach might not be material.  FSM v. GMP Hawaii, Inc., 17 FSM R. 
555, 582 n.16 (Pon. 2011). 
 

Even when there is no FSM regulatory or statutory requirement that final design plans be 
stamped or that certain professionals stamp only certain plans, the court will not speculate 
about the standard against which to measure the civil engineer’s acts in determining whether he 
acted properly in stamping electrical designs to indicate they were the final version rather than 
having an electrical engineer do it or indicating it in some other manner since evidence, most 
likely expert, must be produced about the standard professionals should be expected to follow 

in the FSM ─ in this case, not whether plans should be stamped by a professional but whether a 

civil engineer’s stamp on electrical engineering plans is contrary to the degree of care a civil 
engineer should exercise.  FSM v. GMP Hawaii, Inc., 17 FSM R. 555, 583 (Pon. 2011). 
 

When, because the only evidence it produced was not competent, the nonmovant has not 
overcome the movant’s admissible evidence that all the required plans were left behind and 
when the nonmovant gave the movant no opportunity to cure its omission, if in fact it had failed 
to leave every plan it should have, the movant is entitled to summary judgment on the claim that 
it committed malpractice by failing to leave its plans behind.  FSM v. GMP Hawaii, Inc., 17 FSM 
R. 555, 583-84 (Pon. 2011). 
 

When the movant asked in discovery for how it was to have committed malpractice and the 
nonmovant did not mention assuring that construction contractors produced shop drawings, the 
nonmovant is limited to what instances of malpractice it alleged and disclosed and cannot seek 
to introduce in its summary judgment opposition another instance based on different facts and 
theory of liability.  The movant is therefore entitled to summary judgment on the claim that it 
committed malpractice by failing to see that the construction contractors produced the required 
shop drawings.  FSM v. GMP Hawaii, Inc., 17 FSM R. 555, 584 (Pon. 2011). 
 

Generally, one who undertakes to render professional service is under a duty to the person 
for whom the service is to be performed to exercise such care, skill, and diligence as someone 
in that profession ordinarily exercises under like circumstances.  William v. Kosrae State Hosp., 
18 FSM R. 575, 580-81 (Kos. 2013). 
 

─ Negligent Misrepresentation 
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Negligent misrepresentation is established where the defendant made a false 
representation of fact which was either known by the defendant to be false or the defendant had 
an insufficient basis of information to make the factual representation; the representation is 
made with the intent to induce the plaintiff to act or refrain from acting, in reliance upon the 
misrepresentation; plaintiff has justifiably relied thereupon; and damage to plaintiff has resulted 
from such reliance.  Phillip v. Marianas Ins. Co., 12 FSM R. 301, 308 (Pon. 2004). 
 

Summary judgment on a negligent misrepresentation claim will be granted when the 
uncontroverted and dispositive fact is that the defendants misled the plaintiff to believe that his 
rental fleet would be covered by the insurance policy if the vehicles were damaged while driven 
by renters, but the defendants failed to bind the type of coverage that was both requested and 
promised and when the defendants have not attempted to meet their burden of showing that 
there is a genuine issue of fact as to this claim.  Phillip v. Marianas Ins. Co., 12 FSM R. 301, 
308-09 (Pon. 2004). 
 

A measure of damages for the tort of negligent misrepresentation (also called deceit) 
employs the benefit of the bargain rule when damages can be proved with reasonable certainty.  
Under this principle, the insurer would be entitled to its premium, which would be set off against 
what it owed its insured.  Phillip v. Marianas Ins. Co., 12 FSM R. 464, 469 (Pon. 2004). 
 

Consequential damages, of which economic loss such as lost profits may be an example, 
are available for negligent misrepresentation (deceit) claims if reasonably foreseeable.  Phillip v. 
Marianas Ins. Co., 12 FSM R. 464, 472 (Pon. 2004). 
 

To claim promissory estoppel a party must prove that:  1) a promise was made; 2) the 
promisor should reasonably have expected the promise to induce actions of a definite and 
substantial character; 3) the promise did in fact induce such action; and 4) the circumstances 
require the enforcement of the promise to avoid injustice.  Elements 3) and 4) are sometimes 
referred to collectively as "detrimental reliance."  Misrepresentation, too, contains the elements 
of reasonable reliance and damages.  Johnny v. Occidental Life Ins., 19 FSM R. 350, 358 (Pon. 
2014). 
 

It is clear that the plaintiff’s claim for negligent misrepresentation must fail when the plaintiff 
cannot show that the defendant’s representations were incorrect.  Etse v. Pohnpei Mascot, Inc., 
19 FSM R. 468, 478 (Pon. 2014). 
 

The elements of negligent misrepresentation are:  1) false information is supplied as a result 
of the failure to exercise reasonable care or competence in communicating the information; 2) 
the person for whose benefit the information is supplied suffered the loss; and 3) the recipient 
relies upon the misrepresentation.  Occidental Life Ins. Co. v. Johnny, 20 FSM R. 420, 430 
(App. 2016). 
 

For negligent misrepresentation, a plaintiff must establish:  1) negligence in making 2) a 
misrepresentation 3) that is material and 4) that causes detrimental reliance.  Occidental Life 
Ins. Co. v. Johnny, 20 FSM R. 420, 430 (App. 2016). 
 

The elements of negligent misrepresentation are: 1) justifiable and detrimental reliance on 
2) information provided without reasonable care 3) by one who owed a duty of care.  Occidental 
Life Ins. Co. v. Johnny, 20 FSM R. 420, 430 (App. 2016). 
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The essential elements of a claim for negligent misrepresentation are that plaintiffs 
justifiably relied to their detriment on information prepared without reasonable care by a person 
who owed the relying party a duty of care.  Misrepresentation contains the elements of 
reasonable reliance and damages.  Occidental Life Ins. Co. v. Johnny, 20 FSM R. 420, 430 
(App. 2016). 
 

When the plaintiff did not plead a negligent misrepresentation cause of action even though 
many of her factual allegations met all the tort’s elements and when the evidence at trial proved 
that she was entitled to relief under that theory, the elements of which overlap those of the 
promissory estoppel and detrimental reliance theory that she pled and the trial court analyzed 
and granted her judgment on, the appellate court will affirm the trial court judgment on the 
ground that the plaintiff was entitled to relief for negligent misrepresentation because the record 
contained adequate and independent support that the plaintiff detrimentally relied on an agent’s 
misrepresentation that her daughter was covered until age 25 "no matter what," and that that 
misrepresentation was material and made without reasonable care.  Occidental Life Ins. Co. v. 
Johnny, 20 FSM R. 420, 430 (App. 2016). 
 

Intentional misrepresentation, negligent misrepresentation, and promissory estoppel all 
contain elements of detrimental reliance.  FSM Dev. Bank v. Gilmete, 21 FSM R. 159, 178 n.11 
(Pon. 2017). 
 

A negligent misrepresentation claim’s essential elements are that the plaintiff justifiably 
relied to his or her detriment on information prepared without reasonable care by a person who 
owed the relying party a duty of care.  FSM Dev. Bank v. Gilmete, 21 FSM R. 159, 178-79 (Pon. 
2017). 
 

For a negligent misrepresentation claim:  false information must be supplied as a result of 
the failure to exercise reasonable care or competence in communicating the information; the 
person for whose benefit the information is supplied suffered the loss; and the recipient relies 
upon the misrepresentation.  FSM Dev. Bank v. Gilmete, 21 FSM R. 159, 179 (Pon. 2017). 
 

An employer’s alleged statement in 2008 that the worker’s employment would last fifty years 
cannot reasonably be seen as a negligent statement inducing the employee’s action in 2010 
and 2011 to borrow home construction money from a bank.  FSM Dev. Bank v. Gilmete, 21 
FSM R. 159, 179 (Pon. 2017). 
 

─ Nuisance 

 
Nuisance is generally regarded as a substantial interference with the use and enjoyment of 

another’s land caused by intentional and unreasonable conduct, or caused unintentionally by 
negligent or reckless conduct, or the performance of an abnormally dangerous activity.  A 
substantial interference is actual, material, physical discomfort, material annoyance, 
inconvenience, discomfort, or hurt, or significant harm, that affects the health, comfort, or 
property of those who live nearby.  Nelper v. Akinaga, Pangelinan & Saita Co., 8 FSM R. 528, 
534 (Pon. 1998). 
 

An intentional invasion of another’s interest in the use and enjoyment of land is 
unreasonable if a) the gravity of the harm outweighs the utility of the actor’s conduct, or b) the 
harm caused by the conduct is serious and the financial burden of compensating for it and 
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similar harm to others would not force the defendant out of business.  In determining the gravity 
of harm, a court will consider the extent and character of the harm, the social value and 
suitability to the community of the use and enjoyment involved, and the burden on the person 
harmed of avoiding the harm.  In determining the utility of the conduct, a court will consider the 
social value and suitability to the community of the conduct, and the impracticability of 
preventing or avoiding the invasion.  Nelper v. Akinaga, Pangelinan & Saita Co., 8 FSM R. 528, 
534 (Pon. 1998). 
 

Nuisances are classified as either permanent, continuing, recurring or temporary in nature.  
Nelper v. Akinaga, Pangelinan & Saita Co., 8 FSM R. 528, 534 (Pon. 1998). 
 

A permanent nuisance is one which may be expected to continue indefinitely, and is 
generally caused by a single act that permanently affects the property’s value.  Nelper v. 
Akinaga, Pangelinan & Saita Co., 8 FSM R. 528, 534 (Pon. 1998). 
 

A temporary, recurring or continuing nuisance is one which is intermittent or periodic and 
can be abated, such as an ongoing or repeated disturbance caused by noise, vibration or a foul 
odor.  Nelper v. Akinaga, Pangelinan & Saita Co., 8 FSM R. 528, 534 (Pon. 1998). 
 

Nuisances that affect the public at large are classified as public nuisances, while those that 
affect an individual or a small number of individuals are classified as private nuisances.  Nelper 
v. Akinaga, Pangelinan & Saita Co., 8 FSM R. 528, 534 (Pon. 1998). 
 

Negligence is a separate tort from nuisance.  Although negligence is one kind of conduct 
upon which liability for nuisance may be based, negligence is not a necessary ingredient for a 
nuisance.  Nelper v. Akinaga, Pangelinan & Saita Co., 8 FSM R. 528, 534 (Pon. 1998). 
 

There is no liability for nuisance when the structural damage to the plaintiffs’ house was 
caused by the plaintiffs’ improper construction, poor maintenance and general deterioration and 
not by vibrations from the defendant’s nearby blasting.  Nelper v. Akinaga, Pangelinan & Saita 
Co., 8 FSM R. 528, 539 (Pon. 1998). 
 

Defendant created a permanent nuisance with its creation of a cliffline at the boundary of 
plaintiffs’ property that has made plaintiffs’ land susceptible to erosion over time, diminishing the 
value of plaintiffs’ land.  Defendant shall compensate plaintiffs for the diminished property value, 
and further undertake reasonable efforts to stabilize the cliffline to prevent future erosion.  
Nelper v. Akinaga, Pangelinan & Saita Co., 8 FSM R. 528, 540 (Pon. 1998). 
 

The first step in evaluating nuisance liability is to determine whether there has been 
substantial interference with plaintiffs’ use and enjoyment of their land.  The second step is to 
determine whether the harm caused by the defendant was intentional or unintentional.  Nelper 
v. Akinaga, Pangelinan & Saita Co., 8 FSM R. 528, 540 (Pon. 1998). 
 

When harm is intentionally caused, liability attaches if the harm is unreasonable.  Under the 
definition of nuisance, interference is unreasonable if the gravity of the harm outweighs the 
utility of the conduct, or the harm is serious and the financial burden of compensating for it and 
similar harm to others would not force the defendant out of business.  Nelper v. Akinaga, 
Pangelinan & Saita Co., 8 FSM R. 528, 540-41 (Pon. 1998). 
 

If harm is unintentionally caused, nuisance liability will attach when it is the result of 
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negligent or reckless conduct, or the result of an abnormally dangerous activity.  If defendant’s 
conduct was unintentional, the next step would be to evaluate whether the conduct was 
reasonable (i.e. negligence analysis), or the result of an abnormally dangerous activity.  Nelper 
v. Akinaga, Pangelinan & Saita Co., 8 FSM R. 528, 540-41 n.2 (Pon. 1998). 
 

The focus of a negligence analysis is on the actor’s conduct, while the focus of an 
intentional nuisance analysis is on the resulting interference.  Nelper v. Akinaga, Pangelinan & 
Saita Co., 8 FSM R. 528, 541 (Pon. 1998). 
 

The logic behind an intentional nuisance analysis is that, regardless of whether a defendant 
acted with reasonable care, it is unfair (i.e. unreasonable) to allow the defendant to intentionally 
cause serious harm to a plaintiff without compensating the plaintiff.  Nelper v. Akinaga, 
Pangelinan & Saita Co., 8 FSM R. 528, 541 (Pon. 1998). 
 

A defendant will not be required to abate its nuisance when it operates under permits 
granted by appropriate state agencies, its quarrying operation uses proper blasting methods, its 
quarry operation is necessary, and its quarrying activities have substantial public utility for the 
people in Pohnpei.  Nelper v. Akinaga, Pangelinan & Saita Co., 8 FSM R. 528, 541 (Pon. 1998). 
 

Nuisance is generally regarded as a substantial interference with the use and enjoyment of 
another’s land caused by intentional and unreasonable conduct, or caused unintentionally by 
negligent or reckless conduct, or by the performance of an abnormally dangerous activity.  
Jonah v. Kosrae, 9 FSM R. 335, 341-42 (Kos. S. Ct. Tr. 2000). 
 

The first step of the two-step analysis for nuisance requires that there be a substantial 
interference with the use and enjoyment of another’s land.  A substantial interference is actual, 
material, physical discomfort, material annoyance, inconvenience, discomfort, or hurt, or 
significant harm, that affects the health, comfort, or property of those who live nearby.  Jonah v. 
Kosrae, 9 FSM R. 335, 342 (Kos. S. Ct. Tr. 2000). 
 

The second step of the analysis for nuisance describes the actions of the potential liable 
party.  The interference with the use and enjoyment of another’s land must be caused by 
intentional and unreasonable conduct, or caused unintentionally by negligent or reckless 
conduct, or the performance of an abnormally dangerous activity.  Jonah v. Kosrae, 9 FSM R. 
335, 342 (Kos. S. Ct. Tr. 2000). 
 

A party is not liable for nuisance when there is no evidence that the party intentionally 
caused the erosion damage, or that its actions were reckless, unreasonable, or abnormally 
dangerous and when it has already been shown that the party was not negligent.  Jonah v. 
Kosrae, 9 FSM R. 335, 342 (Kos. S. Ct. Tr. 2000). 
 

A claim that some private party has taken or deprived someone of their property is, if it was 
personal property that was allegedly taken, a claim for conversion or for trespass to chattels, 
and, if it was real property that was allegedly taken by some private party, it is a claim for 
trespass (including actions for ejectment) or possibly for nuisance (interference with use and 
enjoyment of land).  They are not due process or takings claims.  Rosokow v. Bob, 11 FSM R. 
210, 215 (Chk. S. Ct. App. 2002). 
 

Nuisance is generally regarded as a substantial interference with the use and enjoyment of 
another’s land caused by intentional and unreasonable conduct, or caused unintentionally by 
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negligent or reckless conduct, or the performance of an abnormally dangerous conduct.  A 
substantial interference is actual, material, physical discomfort, material annoyance, 
inconvenience, discomfort, or hurt, or significant harm, that affects the health, comfort, or 
property of those who live nearby.  Ambros & Co. v. Board of Trustees, 11 FSM R. 262a, 262h 
(Pon. 2002). 
 

An intentional invasion of another’s interest in property in the use and enjoyment of land is 
unreasonable if a) the gravity of the harm outweighs the utility of the actor’s conduct, or b) the 
conduct is serious and the financial burden of compensating for it and similar harm to others 
would not force the defendant out of business.  In determining the gravity of the harm, a court 
will consider the extent and character of the harm, the social value and suitability to the 
community of the use and enjoyment involved, and the burden on the person harmed of 
avoiding the harm.  In determining the utility of the conduct, a court will consider the social value 
and suitability to the community of the conduct, and the impracticability of preventing or avoiding 
the invasion.  Ambros & Co. v. Board of Trustees, 11 FSM R. 262a, 262h (Pon. 2002). 
 

If the actor’s conduct is negligent, then to establish a nuisance it must be shown that the 
actor’s negligent or reckless conduct caused a substantial interference with the use and 
enjoyment of another’s land.  Ambros & Co. v. Board of Trustees, 11 FSM R. 262a, 262h n.1 
(Pon. 2002). 
 

To prevail on a claim for nuisance, a party must show that another substantially interfered 
with the use and enjoyment of his land by intentional or unreasonable conduct.  A substantial 
interference is actual, material, physical discomfort, material annoyance, inconvenience, 
discomfort, or hurt, or significant harm, that affects the health, comfort or property of those who 
live nearby.  Ambros & Co. v. Board of Trustees, 12 FSM R. 206, 214 (Pon. 2003). 
 

A nuisance is an activity which arises from unreasonable or unlawful use by a person of his 
own property, and that disturbs another in possession of his property, or an offensive, 
unpleasant, or obnoxious thing or practice, especially a continuing or repeated invasion or 
disturbance of another's right.  While it is undisputed that suicides and suicide attempts are 
events which disturb others, particularly family members and friends, and possibly a large 
number of persons in the community on a small island such as Kosrae, these events cannot be 
classified as public nuisances.  Kosrae v. Nena, 13 FSM R. 63, 66-67 (Kos. S. Ct. Tr. 2004). 
 

Causes of action for public and private nuisance are recognized in admiralty law, borrowing 
from traditional common law principles.  Admiralty courts look to general sources of the common 
law for guidance, such as the Restatement (Second) of Torts.  People of Rull ex rel. Ruepong v. 
M/V Kyowa Violet, 14 FSM R. 403, 416 (Yap 2006). 
 

Nuisance law is frequently used to address liability in environmental contamination cases.  
People of Rull ex rel. Ruepong v. M/V Kyowa Violet, 14 FSM R. 403, 416 (Yap 2006). 
 

A nuisance is a substantial interference with the use and enjoyment of another’s land 
resulting from intentional and unreasonable conduct, or caused unintentionally by negligent or 
reckless conduct, or the performance of an abnormally dangerous activity.  A substantial 
interference is actual, material, physical discomfort, material annoyance, inconvenience, 
discomfort, or hurt, or significant harm, that affects the health, comfort, or property of those who 
live nearby.  People of Rull ex rel. Ruepong v. M/V Kyowa Violet, 14 FSM R. 403, 416 (Yap 
2006). 
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A private nuisance is a non-possessory invasion of another’s interest in the use and 
enjoyment of land.  A public nuisance involves an unreasonable interference with a right 
common to the general public.  A nuisance can be both a public and a private nuisance.  People 
of Rull ex rel. Ruepong v. M/V Kyowa Violet, 14 FSM R. 403, 416 (Yap 2006). 
 

To obtain damages in a nuisance action, a person pursuing a private cause of action must 
have suffered significant harm.  To maintain a damage action for public nuisance, a person 
must have suffered damage different in kind from that suffered by the general public.  People of 
Rull ex rel. Ruepong v. M/V Kyowa Violet, 14 FSM R. 403, 417 (Yap 2006). 
 

When a vessel’s grounding and subsequent oil spill was an unreasonable interference with 
the interests in the affected marine resources, resulting in significant damage, and resulted in 
physical injury to the reef and mangroves, and other features of the lagoon environment, a 
significant harm, and when the plaintiffs have suffered an injury special in kind from other Yap 
residents because of their traditional ownership and use interests in the particularly affected 
natural resources, the defendants are thus liable to plaintiffs on the theory of both public and 
private nuisance since the court considers the interest of the Yapese in exclusive use and 
exploitation of the submerged lands inside the fringing reef analogous to interests in dry land in 
other common law countries.  People of Rull ex rel. Ruepong v. M/V Kyowa Violet, 14 FSM R. 
403, 417 (Yap 2006). 
 

Nuisance is a cause of action involving a substantial interference with one’s use and 
enjoyment of one’s land caused by another’s intentional and unreasonable conduct, or another’s 
unintentional negligent or reckless conduct, or another’s performance of abnormally dangerous 
conduct.  Nakamura v. Mori, 16 FSM R. 262, 269 (Chk. 2009). 
 

When the original complaint alleged that the defendants’ negligence damaged the plaintiffs’ 
property and interfered with their use and enjoyment of their dwelling, the defendants will not be 
prejudiced by an amended complaint including a nuisance theory of recovery.  Nakamura v. 
Mori, 16 FSM R. 262, 269 (Chk. 2009). 
 

Nuisance is a cause of action involving a substantial interference with one’s use and 
enjoyment of one’s land caused by another’s intentional and unreasonable conduct, or another’s 
unintentional negligent or reckless conduct, or another’s performance of abnormally dangerous 
conduct.  Nakamura v. FSM Telecomm. Corp., 17 FSM R. 119, 123 (Chk. 2010). 

 
The plaintiffs’ nuisance claims fail when there was no evidence supporting a claim that the 

defendant’s contractor’s conduct was intentional and unreasonable; when road and drainage 
maintenance and clearing is not an inherently abnormally dangerous conduct; and when the 
plaintiffs have failed to prove that the defendant was negligent.  Nakamura v. FSM Telecomm. 
Corp., 17 FSM R. 119, 123-24 (Chk. 2010). 
 

FSM admiralty law recognizes a cause of action for nuisance.  The Yapese interest in 
exclusive use and exploitation of their submerged lands on and within the fringing reef is 
analogous to interests in dry land.  A nuisance is a substantial interference with the use and 
enjoyment of another’s land (either dry or submerged in Yap) resulting from intentional and 
unreasonable conduct or caused unintentionally by negligent or reckless conduct.  People of 
Gilman ex rel. Tamagken v. Woodman Easternline Sdn. Bhd., 18 FSM R. 165, 176 (Yap 2012). 
 

The owners were liable under a nuisance cause of action when its vessels substantially 
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interfered with the plaintiffs’ use and enjoyment of the affected reef both when the vessels were 
present and afterward because of the resulting damage.  People of Gilman ex rel. Tamagken v. 
Woodman Easternline Sdn. Bhd., 18 FSM R. 165, 176 (Yap 2012). 
 

When the nuisance damages are the same (or lesser portion of) those awarded for maritime 
negligence, no further damages will be awarded for the nuisance cause of action.  People of 
Gilman ex rel. Tamagken v. Woodman Easternline Sdn. Bhd., 18 FSM R. 165, 176 (Yap 2012). 
 

Defendants may be liable for nuisance regardless of whether they violated any 
environmental regulations and regardless of and without reference to any environmental 
regulations or laws.  Violation of any such regulations might be used as evidence that a 
nuisance exists.  A plaintiffs’ nuisance cause of action is not and cannot be based on statutes or 
regulations when the complaint would state a common law cause of action for nuisance even if 
there were no environmental laws.  Damarlane v. Damarlane, 19 FSM R. 97, 108 (App. 2013). 
 

National or state environmental laws and regulations are relevant to a nuisance claim only 
to the extent that failure to comply with those laws and regulations that apply to the defendants, 
may be evidence that the defendants’ conduct is unreasonable, negligent, or reckless.  
However, reference to those laws is not necessary for the plaintiffs to prevail on a nuisance 
cause of action.  Damarlane v. Damarlane, 19 FSM R. 97, 109 (App. 2013). 
 

Nuisances are classified as either permanent, continuing, recurring or temporary in nature ─ 

a permanent nuisance is one which may be expected to continue indefinitely, and is generally 
caused by a single act that permanently affects the property’s value while a temporary, recurring 
or continuing nuisance is one which is intermittent or periodic and can be abated, such as an 
ongoing or repeated disturbance caused by noise, vibration, or a foul odor.  Damarlane v. 
Damarlane, 19 FSM R. 97, 109 (App. 2013). 
 

Nuisances that affect the public at large are classified as public nuisances, while those that 
affect an individual or a small number of individuals are classified as private nuisances.  
Damarlane v. Damarlane, 19 FSM R. 97, 109 (App. 2013). 
 

Nuisance law is frequently used to address liability in environmental contamination cases.  
Damarlane v. Damarlane, 19 FSM R. 97, 109 (App. 2013). 
 

The first step in evaluating nuisance liability is to determine whether there has been 
substantial interference with plaintiffs’ use and enjoyment of their land.  The second step is to 
determine whether the harm caused by the defendant was intentional or unintentional.  
Damarlane v. Damarlane, 19 FSM R. 97, 109 (App. 2013). 
 

When harm is intentionally caused, liability attaches if the harm is unreasonable.  Under the 
definition of nuisance, interference is unreasonable if the gravity of the harm outweighs the 
utility of the conduct, or the harm is serious and the financial burden of compensating for it and 
similar harm to others would not force the defendant out of business.  Damarlane v. Damarlane, 
19 FSM R. 97, 109-10 (App. 2013). 
 

If harm is unintentionally caused, nuisance liability will attach when it is the result of 
negligent or reckless conduct, or the result of an abnormally dangerous activity.  Damarlane v. 
Damarlane, 19 FSM R. 97, 110 (App. 2013). 
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Once liability has attached (that is, if the nuisance claims are proven), the remedies that the 

plaintiffs can seek are money damages for past interference and, when it is a recurring or 

continuing nuisance, an abatement of the nuisance ─ an injunction ordering those causing the 

nuisance to cease certain activities.  Damarlane v. Damarlane, 19 FSM R. 97, 110 (App. 2013). 
 

An evidentiary hearing must be conducted before the abatement of a nuisance or injunction 
can issue (or be denied).  This evidentiary hearing may be consolidated with the trial on the 
merits if the trial is advanced, but one must be held on the application for an injunction.  
Damarlane v. Damarlane, 19 FSM R. 97, 110 (App. 2013). 
 

When the plaintiffs failed to raise the issue of nuisance, or damages arising from nuisance, 
at trial, that count of the complaint is waived.  Harden v. Inek, 19 FSM R. 244, 252 (Pon. 2014). 
 

A nuisance is generally regarded as a substantial interference with the use and enjoyment 
of another’s land caused by intentional and unreasonable conduct, or caused unintentionally by 
negligent or reckless conduct, or the performance of an abnormally dangerous activity.  A 
substantial interference is actual, material, physical discomfort, material annoyance, 
inconvenience, discomfort, or hurt, or significant harm that affects the health, comfort, or 
property of those who live nearby.  Damarlane v. Damarlane, 19 FSM R. 519, 530 (Pon. 2014). 
 

The first step in evaluating nuisance liability is to determine whether there has been 
substantial interference with plaintiffs’ use and enjoyment of their land and the second step is to 
determine if the harm caused by Defendants was intentional or unintentional.  Damarlane v. 
Damarlane, 19 FSM R. 519, 530 (Pon. 2014). 
 

The defendants are not liable for nuisance caused by noisy members of the public when the 
defendants do not have the lawful right to exercise control over the revelers’ behavior on the 
causeway, or to ask them to leave.  Damarlane v. Damarlane, 19 FSM R. 519, 530-31 (Pon. 
2014). 
 

If harm is unintentionally caused, nuisance liability will attach when it is the result of 
negligent or reckless conduct, or the result of an abnormally dangerous activity.  Damarlane v. 
Damarlane, 19 FSM R. 519, 531 (Pon. 2014). 
 

The focus of a negligence analysis is on the defendants’ conduct, while the focus of an 
intentional nuisance analysis would be on the resulting interference.  Damarlane v. Damarlane, 
19 FSM R. 519, 531 (Pon. 2014). 
 

Since the plaintiffs could not prove that the defendants’ actions in maintaining huts and a 
small store on the causeway proximately caused the noise pollution affecting the plaintiffs and 
since the cost to the defendants of removing the huts would substantially outweigh the harm 
caused to the plaintiffs by the huts, nuisance liability has not attached against the defendants.  
Damarlane v. Damarlane, 19 FSM R. 519, 532 (Pon. 2014). 
 

Nuisances that affect the public at large are classified as public nuisances, while those that 
affect an individual or small number of individuals are classified as private nuisances.  
Damarlane v. Damarlane, 19 FSM R. 519, 532 (Pon. 2014). 
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As a general rule, a public nuisance gives no right of action to an individual either for 
equitable relief, or for damages.  A private plaintiff may bring an action for public nuisance only 
where he can show that he has sustained significant damage or injury which is different in type 
from the harm suffered by the community at large.  Damarlane v. Damarlane, 19 FSM R. 519, 
532 (Pon. 2014). 
 

When the disposal of human waste into the lagoon causes degradation to water quality that 
harms the community at large, the plaintiffs did not show that they were uniquely affected by this 
environmental degradation.  Therefore the public nuisance cause of action against the 
defendants for constructing faulty toilet facilities lies with the governmental authorities, and not 
with the private plaintiffs.  Damarlane v. Damarlane, 19 FSM R. 519, 532 (Pon. 2014). 
 

While negligent conduct can give rise to a nuisance claim when the conduct has caused 
substantial interference with the use and enjoyment of another’s property that causes 
substantial harm, when the amount of damage and whether there was substantial harm are 
genuine issues of material fact, summary judgment will be denied.  People of Sorol ex rel. 
Marpa v. M/Y Truk Master, 22 FSM R. 14, 21 (Yap 2018). 
 

Private nuisance is a tort that protects the interest of those who own or occupy land from 

conduct committed with the intention of interfering with a particular interest─the interest in use 

and enjoyment.  Robert v. Chuuk Public Utility Corp., 22 FSM R. 150, 156 (Chk. 2019). 
 

The distinction between trespass and nuisance is that trespass is an invasion of the 
plaintiff’s interest in the exclusive possession of her land, while nuisance is an interference with 
her use and enjoyment of it.  Robert v. Chuuk Public Utility Corp., 22 FSM R. 150, 156 (Chk. 
2019). 
 

If harm is unintentionally caused, nuisance liability will attach if it is the result of negligent or 
reckless conduct, or if it is the result of an abnormally dangerous activity.  Robert v. Chuuk 
Public Utility Corp., 22 FSM R. 150, 156 (Chk. 2019). 
 

Often the situation involving a private nuisance is one where the invasion is intentional 
merely in the sense that the defendant has created or continued the condition causing the 
interference with full knowledge that the harm to the plaintiff’s interest are occurring or are 
substantially certain to follow.  Robert v. Chuuk Public Utility Corp., 22 FSM R. 150, 157 (Chk. 
2019). 
 

A nuisance can be both a public and a private nuisance, but to maintain a damage action 
for public nuisance, a person must have suffered damage different in kind from that suffered by 
the general public.  Robert v. Chuuk Public Utility Corp., 22 FSM R. 150, 157 (Chk. 2019). 
 

As a general rule, a public nuisance gives no right of action to an individual either for 
equitable relief, or for damages, and a private plaintiff may bring an action for public nuisance 
only if she can show that she has sustained significant damage or injury that is different in type 
from the harm suffered by the community at large.  Robert v. Chuuk Public Utility Corp., 22 FSM 
R. 150, 157 (Chk. 2019). 
 

Nuisance as a substantial interference with the use and enjoyment of another's land.  
Nuisance occurs if the substantial interference with the enjoyment of one’s land arises from 
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intentional (or negligent) unreasonable conduct, or the performance of an abnormally dangerous 
activity.  "Substantial interference" is an actual, material, physical discomfort, material 
annoyance, inconvenience, discomfort, or hurt, or significant harm, that affects the health, 
comfort, or property of those who live nearby.  Francis v. Chuuk Public Utilities Corp., 22 FSM 
R. 417, 422 (Chk. S. Ct. Tr. 2019). 
 

A public utility did not create a nuisance when it installed primary electric poles and 
replaced pipes because neither qualify as unreasonable conduct nor an abnormally dangerous 
activity.  Public utilities often engage in the installation and replacement of utilities to provide the 
entire community with a higher standard of living.  Neither create any realistic danger to the 
landowner or surrounding landowners and they provide benefits to the community.  Francis v. 
Chuuk Public Utilities Corp., 22 FSM R. 417, 423-24 (Chk. S. Ct. Tr. 2019). 
 

A nuisance cause of action may arise when a defendant has been negligent and that 
negligence has substantially interfered with the plaintiff’s use and enjoyment of his property.  
Chuuk Public Utility Corp. v. Rain, 22 FSM R. 612, 621 (Chk. S. Ct. App. 2020). 
 

Diminution of a property’s value is not the sole measure of nuisance damages.  Special 
damages may also be awarded for nuisance.  Chuuk Public Utility Corp. v. Rain, 22 FSM R. 
612, 621 (Chk. S. Ct. App. 2020). 
 

When the nuisance, or the injury arising from it, is not permanent and has been or can be 
abated, the plaintiff usually recovers the depreciation in the rental or use value of his or her 
property during the period in which the nuisance exists, plus any special damages, but rental 
and use value are not necessarily the same thing, and a plaintiff who actually occupies the 
premises may recover the "use value," or special value to him or her.  Discomfort or 
inconvenience in the use of the property is, of course, relevant to both establish special damage 
and as evidence bearing on the loss of rental or use value.  Chuuk Public Utility Corp. v. Rain, 
22 FSM R. 612, 621 (Chk. S. Ct. App. 2020). 
 

In a nuisance case, the land occupant may recover special damages in addition to the 
depreciation in market or use value.  This commonly includes damages for personal discomfort 
or illness resulting from the nuisance, and the plaintiff may also recover the reasonable cost of 
his or her own efforts to abate the nuisance or prevent future injury.  Chuuk Public Utility Corp. 
v. Rain, 22 FSM R. 612, 622 (Chk. S. Ct. App. 2020). 
 

─ Product Liability 

 
A plaintiff who establishes the existence of risk factors which may have caused the injury, 

must show that these risk factors did in fact cause the injury.  Lebehn v. Mobil Oil Micronesia, 
Inc., 10 FSM R. 348, 353 (Pon. 2001). 
 

It is enough that the plaintiff introduce evidence from which reasonable men may conclude 
that it is more probable that the event was caused by the defendant than that it was not.  Stated 
another way, it does not require that the proof eliminate every possible cause other than the one 
on which plaintiff relies, but only such other causes, if any, which fairly arise from the evidence.  
Lebehn v. Mobil Oil Micronesia, Inc., 10 FSM R. 348, 353 (Pon. 2001). 
 

When no product defect is found, causes of action based on strict product liability and on 
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breach of warranty fail and res ipsa loquitur is not applicable.  Lebehn v. Mobil Oil Micronesia, 
Inc., 10 FSM R. 348, 353 (Pon. 2001). 
 

On a design defect products liability claim, evidence of other accidents is admissible to 
show a dangerous condition so long as the proponent makes a foundational showing that the 
prior accidents occurred under substantially the same circumstances.  Further, evidence 
proffered to illustrate the existence of a dangerous condition necessitates a high degree of 
similarity because it weighs directly on the ultimate issue to be decided by the finder of fact.  
Suldan v. Mobil Oil Micronesia, Inc., 10 FSM R. 574, 583 (Pon. 2002). 
 

When the alleged defect in the kerosene resulted from the contamination of the product, 
and not its design, logic dictates that the plaintiff must show a high degree of similarity between 
the accident in this case and the accidents in the other cases before the other accidents will be 
admitted on the question of the dangerous condition of the allegedly contaminated product.  
Suldan v. Mobil Oil Micronesia, Inc., 10 FSM R. 574, 583 (Pon. 2002). 
 

When the instant case is similar to the other accidents to the extent that the alleged defect 
is the same, i.e., contaminated kerosene, but the manner in which the other accidents occurred 
is quite different, the other accidents are not sufficiently similar to be admissible on the question 
of dangerousness.  Suldan v. Mobil Oil Micronesia, Inc., 10 FSM R. 574, 583 (Pon. 2002). 
 

─ Respondeat Superior 

 
Under the common law there are only two reasons for distinguishing between agents of a 

principal who are "servants" or "employees" of the principal and agents who are independent 
contractors.  The most common is to determine the possible liability of the principal for torts of 
the agent within the scope of employment.  The second purpose is to determine the obligations, 
rights and immunities between the principal and the agent.  The earlier common law rules 
making distinctions for this purpose have for the most part been supplanted by social legislation 
such as workers’ compensation, minimum wage, fair labor standards, social security and 
income tax laws.  Rauzi v. FSM, 2 FSM R. 8, 15 (Pon. 1985). 
 

The emphasis in governmental tort liability cases has been on the special status of 
government, its functions and its officials rather than on the degree of control tests commonly 
employed in nongovernmental cases.  Even those commentators who specifically note that the 
respondeat superior doctrine applies to the government analyze governmental liability issues in 
terms of public policy considerations rather than through a degree of control analysis which 
distinguishes between closely supervised and high-ranking officials.  Rauzi v. FSM, 2 FSM R. 8, 
16 (Pon. 1985). 
 

A corporation and its shareholders are liable for the wrongful act of their employees under 
the doctrine of respondeat superior.  Koike v. Ponape Rock Products, Inc., 3 FSM R. 57, 70 
(Pon. S. Ct. Tr. 1986). 
 

Whether the relationship between U.S. National Health Service Corps doctors and the State 
of Pohnpei is such that the doctrine of respondeat superior may be applicable in an action for 
medical malpractice so that the state may be made to respond in damages for any negligence 
of the doctor has not been determined.  Amor v. Pohnpei, 3 FSM R. 519, 536 (Pon. 1988). 
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An employer may be liable for the negligent acts of employees, but not for acts committed 
outside the scope of employment.  Suka v. Truk, 4 FSM R. 123, 126 (Truk S. Ct. Tr. 1989). 
 

An employer generally may not be held liable for punitive damages for the tortious acts of its 
employees.  However, an employer may be held liable for punitive damages if 1) the employer 
authorized the act, 2) the employer knew the employee was unfit for the position at the time of 
the hiring, or 3) the employer ratified the tortious act of the employee.  Meitou v. Uwera, 5 FSM 
R. 139, 146 (Chk. S. Ct. Tr. 1991). 
 

When force is employed by a police officer in an apparent use of official authority, the 
governmental employer should be held responsible for what is done.  Plais v. Panuelo, 5 FSM 
R. 179, 201 (Pon. 1991). 
 

A state’s ratification and acceptance of its employee’s torts through its subsequent conduct 
is an independent ground for holding the state jointly and severally liable for those torts.  Plais v. 
Panuelo, 5 FSM R. 179, 202-03 (Pon. 1991). 
 

The doctrine of respondeat superior is not to be used to determine whether a governmental 
entity is liable under 11 F.S.M.C. 701(3) for civil rights violations inflicted by government 
employees.  The government entity may be held liable under 11 F.S.M.C. 701(3) when 
violations are caused by officials who are responsible for final policy making with respect to the 
of action chosen from various alternatives.  Plais v. Panuelo, 5 FSM R. 179, 205-06 (Pon. 
1991). 
 

The individuals owning an unincorporated business are liable under the respondeat superior 
principle for the tortious injuries caused by their employee who was acting on behalf of the 
business and within the scope of his employent.  Ludwig v. Mailo, 5 FSM R. 256, 259 (Chk. S. 
Ct. Tr. 1992). 
 

Since the plaintiffs could have discovered the defendant’s true ownership interest in the 
liable employer, it would place an undue burden on a minority interest owner in an 
unincorporated business to impose liability on him in excess of his ownership interest.  Ludwig 
v. Mailo, 5 FSM R. 256, 260 (Chk. S. Ct. Tr. 1992). 
 

The state, not the chief of police, is vicariously liable under the doctrine of respondeat 
superior for the torts of its police officers committed in the course and scope of their 
employment when force is employed in the use of even apparent official authority.  Davis v. 
Kutta, 7 FSM R. 536, 545-46 (Chk. 1996). 
 

Although a town government is not automatically liable for all the torts of its agents and 
employees, it is liable for those torts committed in the course and scope of employment under 
the doctrine of respondeat superior.  When force is employed by police officers in use of even 
apparent official authority, the government employer should be held responsible for whatever 
results.  Conrad v. Kolonia Town, 8 FSM R. 183, 192 (Pon. 1997). 
 

A fishing association is not liable under a general theory of agency when the complaint does 
not make a general agency allegation, and instead asserts liability based on an agreement’s 
language, and nothing in the agreement renders the other defendants the agents of the fishing 
association such that the association is liable under the respondeat superior doctrine for the 
damages flowing from a vessel’s alleged negligent operation.  Dai Wang Sheng v. Japan Far 
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Seas Purse Seine Fishing Ass’n, 10 FSM R. 112, 115 (Kos. 2001). 
 

The doctrine of respondeat superior may be applied to impose liability upon a state for the 
negligent torts of its employees.  The theory may also be applied to intentional torts when 
committed by a police officer or other official in an apparent use of official authority.  In other 
words, a state may only be held liable for torts committed in the scope of employment.  Annes v. 
Primo, 14 FSM R. 196, 204 (Pon. 2006). 
 

Generally, the question of whether a police officer acted within the scope of employment is 
a question of fact, rather than a legal question, although, if the facts are undisputed and can 
support only one conclusion, the inquiry becomes legal.  Thus to survive a defendant's motion 
to dismiss, it is enough that the plaintiff has alleged assault and battery by a government 
employee cloaked with the authority of the state.  Annes v. Primo, 14 FSM R. 196, 204 & n.3 
(Pon. 2006). 
 

When confronted with a situation where a principal may be held vicariously liable for its 
agent’s acts, a plaintiff, at the plaintiff’s option, may sue either the principal, the agent, or both.  
Thus, an agent is not an indispensable or necessary party to a vicarious liability claim against 
the principal.  Nakamura v. Mori, 16 FSM R. 262, 268 (Chk. 2009). 
 

Since an agent is not an indispensable party to a vicarious liability claim against the 
principal, the principal would not be prejudiced if leave were granted to amend the complaint 
against it to include a vicarious liability claim against it for an agent’s acts even if the plaintiffs do 
not also sue the agent.  Nakamura v. Mori, 16 FSM R. 262, 268 (Chk. 2009). 
 

An employee is herself jointly and severally liable with her employers for the checks she 
converted by cashing them while she was their employee because, under the doctrine of 
respondeat superior, an agent’s act within the scope of his or her agency is the act of the 
principal, and the result is that both the principal and the agent are jointly and severally liable to 
the person injured by the wrongful act.  Individual Assurance Co. v. Iriarte, 16 FSM R. 423, 438 
(Pon. 2009). 
 

Both principal and agent are jointly and severally liable for the torts that the agent commits 
in the course and scope of the work performed for the principal.  Individual Assurance Co. v. 
Iriarte, 16 FSM R. 423, 446 (Pon. 2009). 
 

Vicarious liability is not a cause of action but a means by which a defendant is held liable for 
the act of another, such as a principal being held liable for the torts or contracts of its agent.  
Nakamura v. FSM Telecomm. Corp., 17 FSM R. 41, 48 (Chk. 2010). 
 

An agent who employs a subagent is the latter’s principal and is responsible both to third 
persons and to his principal for the subagent’s derelictions.  Thus the agent is subject to liability 
to the principal for harm to the principal’s property or business caused by the subagent’s 
negligence or other wrong to the principal’s interests.  Iriarte v. Individual Assurance Co., 18 
FSM R. 340, 355 (App. 2012). 
 

Since supervisory liability requires proof of the underlying liability of the officers being 
supervised, when the officers on the scene cannot be held liable because they did not breach 
any duty owed to the decedent and because they were not the proximate cause of his death, 
the Director of Public Safety (and Chuuk as respondeat superior) cannot be held liable either.  
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Ruben v. Chuuk, 18 FSM R. 425, 431 (Chk. 2012). 
 

Vicarious liability is not a cause of action but a means by which a defendant is held liable for 
the act of another, such as a principal being held liable for the torts or contracts of its agent.  
Respondeat superior is just the same doctrine holding an employer or a principal liable for the 
employee’s or agent’s wrongful acts.  Neither term describes a cause of action.  George v. 
Palsis, 19 FSM R. 558, 570 (Kos. 2014). 
 

When two of the corporation’s officials remain as defendants, the plaintiff’s claim of 
respondeat superior or vicarious liability will not be dismissed since the corporation is still 
potentially vicariously liable for any liability they might have.  George v. Palsis, 19 FSM R. 558, 
571 (Kos. 2014). 
 

─ Strict Liability 

 
Any liability of the state for suffering or death caused by defective health care provided by 

the state must be based upon theories of negligence, not strict liability.  Amor v. Pohnpei, 3 
FSM R. 519, 534 (Pon. 1988). 
 

Strict liability arises where the activity performed is not merely dangerous, but abnormally 
dangerous.  One who carries on an abnormally dangerous activity is subject to liability for harm 
to the person, land or chattels of another resulting from the activity, although he has exercised 
the utmost care to prevent the harm.  Nelper v. Akinaga, Pangelinan & Saita Co., 8 FSM R. 528, 
535 (Pon. 1998). 
 

Strict liability is limited to the kind of harm, the possibility of which makes the activity 
abnormally dangerous.  In determining whether an activity is abnormally dangerous, the 
following factors are to be considered:  a) the existence of a high degree of some harm to the 
person, land or chattels of others; b) the likelihood that the harm that results from it will be great; 
c) the inability to eliminate the risk by the exercise of reasonable care; d) the extent to which the 
activity is not a matter of common usage; e) the inappropriateness of the activity to the place 
where it is carried on; and f) the extent to which its value to the community is outweighed by its 
dangerous attributes.  Whether the activity is an abnormally dangerous one is to be determined 
by the court.  Nelper v. Akinaga, Pangelinan & Saita Co., 8 FSM R. 528, 535 (Pon. 1998). 
 

A strict liability claim will be rejected when the defendant’s blasting was not performed in an 
abnormally dangerous manner.  Nelper v. Akinaga, Pangelinan & Saita Co., 8 FSM R. 528, 541 
(Pon. 1998). 
 

Strict liability arises where the activity performed is not merely dangerous, but abnormally 
dangerous, so that one who carries on an abnormally dangerous activity is subject to liability for 
harm to the person, land or chattels of another resulting from the activity, although he has 
exercised the utmost care to prevent the harm.  Nakamura v. Mori, 16 FSM R. 262, 269 (Chk. 
2009). 
 

When there is nothing inherently abnormally dangerous about road drainage systems, a 
proposed amendment to add a strict liability claim for damages from a road drainage system 
would be denied as futile since it would not be able to withstand a summary judgment motion.  
Nakamura v. Mori, 16 FSM R. 262, 269 (Chk. 2009). 
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─ Trespass 

 
Entering private land is at least technically a trespass, absent express or implied consent to 

the visit.  FSM v. Mark, 1 FSM R. 284, 290 (Pon. 1983). 
 

The FSM Constitution terminated all existing indefinite term land use agreements five years 
after the effective date of the Constitution.  After that date, without a new lease agreement the 
occupier becomes a trespasser on the land.  Billimon v. Chuuk, 5 FSM R. 130, 132 (Chk. S. Ct. 
Tr. 1991). 
 

Utility poles do not constitute trespass on land when the owner consented to their 
placement, accepted compensation for crop damage, and signed an agreement which 
effectively granted an easement for placement of utility poles.  Palik v. Kosrae, 5 FSM R. 147, 
155-56 (Kos. S. Ct. Tr. 1991). 
 

Encroachment of a road on adjacent parcels is a trespass when the state has not used the 
property without interruption for the statutory period, nor for a period of time that would make the 
assertion of plaintiff’s rights unfair.  Palik v. Kosrae, 5 FSM R. 147, 156 (Kos. S. Ct. Tr. 1991). 
 

When a landowner voluntarily enters into a statement of intent to grant the state an 
easement the state has not violated the landowner’s constitutional rights by "taking" his property 
without just compensation, and is not liable for trespass.  Nena v. Kosrae, 5 FSM R. 417, 425 
(Kos. S. Ct. Tr. 1990). 
 

A leasehold interest in land is a sufficient possessory interest to give a party standing to 
maintain an action for trespass.  In re Parcel No. 046-A-01, 6 FSM R. 149, 154 (Pon. 1993). 
 

To prevail in an action for trespass, a plaintiff must prove a wrongful interference with his 
possessory interest in the property.  Damages naturally resulting from the trespass alleged may 
be proved without being specially pleaded.  In re Parcel No. 046-A-01, 6 FSM R. 149, 155 (Pon. 
1993). 
 

When plaintiff leaseholders present a written lease agreement and the certificates of title 
issued to the lessor and the defendants admit to occupying the land in question, the 
leaseholders have made a prima facie case for trespass.  In re Parcel No. 046-A-01, 6 FSM R. 
149, 155-56 (Pon. 1993). 
 

Where the alleged trespassers did not claim to have an interest in the land at the time of the 
determination of ownership they cannot now raise as a defense a claim that the land in question 
is public land when that issue was decided in the determination of ownership process and 
certificates of title issued.  In re Parcel No. 046-A-01, 6 FSM R. 149, 156-57 (Pon. 1993). 
 

Private individuals lack standing to assert claims on behalf of the public.  When the state 
government has certified ownership of land, and the traditional leaders’ suit to have land 
declared public land failed, private individuals cannot raise the same claim.  In re Parcel No. 
046-A-01, 6 FSM R. 149, 157 (Pon. 1993). 

Noncitizen plaintiffs have standing to sue for trespass if they have a leasehold interest in the 
land.  Ponape Enterprises Co. v. Soumwei, 6 FSM R. 341, 343 (Pon. 1994). 
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It is unnecessary to have a fee simple title to land in order to bring an action for trespass.  

All that is needed is a possessory interest.  A trespass action is one for violation of possession, 
not for challenge to title.  Ponape Enterprises Co. v. Soumwei, 6 FSM R. 341, 343 (Pon. 1994). 
 

In a trespass case the judgment is for physical possession of the land and the standard is 
based on who has better right of possession not who has the better title.  Ponape Enterprises 
Co. v. Soumwei, 6 FSM R. 341, 345 (Pon. 1994). 
 

A court need not decide whether a party who is being sued for trespass, and who does not 
claim ownership, may raise as an affirmative defense a challenge to the validity of a plaintiff’s 
Certificate of Title issued under the Torrens land registration system when the issues raised by 
the defendant are insufficient to challenge the Certificate of Title.  Luzama v. Ponape 
Enterprises Co., 7 FSM R. 40, 51-52 (App. 1995). 
 

A trespass cause of action accrues when there is an intrusion upon the land of another 
which invades the possessor’s interest in the exclusive possession of his land.  Nahnken of Nett 
v. Pohnpei, 7 FSM R. 171, 177 (Pon. 1995). 
 

Substantial, open and notorious occupation of land is constructive notice of occupant’s 
claim and puts all persons on inquiry as to the nature of occupant’s claim, and whoever willfully 
avoids learning of such trespass will be charged with constructive notice.  Nahnken of Nett v. 
Pohnpei, 7 FSM R. 171, 177-78 (Pon. 1995). 
 

To maintain a trespass action, a plaintiff must prove that at the time of the alleged trespass 
he had either actual possession or the right to immediate possession.  Sana v. Chuuk, 7 FSM 
R. 252, 254 (Chk. S. Ct. Tr. 1995). 
 

Where a defendant has trespassed on a plaintiff’s land by constructing improvements 
thereon the measure of damages due the plaintiff is an amount equal to the fair market rental 
value of the land in the place located over the period of use, and also an amount for any 
damage to trees or food plants during the defendant’s use of the property and for any conditions 
caused by the defendant’s trespass and use such as the construction of a garbage dump.  
Ikanur v. Director of Educ., 7 FSM R. 275, 277 (Chk. S. Ct. Tr. 1995). 
 

In a trespass case, a defendant who made improvements to the plaintiff’s property is 
entitled to offset the value of the improvements against damages caused to the plaintiff’s 
property during the trespass, but all improvements made by the defendant on land without the 
plaintiff’s permission become the plaintiff’s property and the defendant has no right to any 
further use of the improvements without the plaintiff’s permission.  Ikanur v. Director of Educ., 7 
FSM R. 275, 277 (Chk. S. Ct. Tr. 1995). 
 

The common law "incomplete privilege" of one to enter onto the land of another in times of 
private necessity is essentially codified by 19 F.S.M.C. 805(3), which states that "no person, 
including the owner or occupier of land may hinder or impede a rescuer."  But it cannot have 
been the intent of 19 F.S.M.C. 805(3) to prevent law enforcement officials from carrying out their 
official duties in the face of an emergency rescue situation.  Pohnpei v. M/V Miyo Maru No. 11, 
8 FSM R. 281, 292 (Pon. 1998). 
 

The court’s role in a civil trespass case is to determine which party has the greater 
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possessory right to disputed property.  In a criminal trespass case, in contrast, the court must 
determine whether the prosecution has established each element of the crime of trespass 
beyond a reasonable doubt.  Nelson v. Kosrae, 8 FSM R. 397, 403 (App. 1998). 
 

When title to land in a designated registration area becomes an issue in a case involving 
damage claims for trespass, and there is no pending case before the land commission 
concerning this land or a previous final determination of ownership, a court may remand the 
question of ownership to the land commission to be determined within a limited time.  Once 
ownership is determined, the court may proceed because more than an interest in land is at 
stake, and the land commission can only adjudicate interests in land.  Pau v. Kansou, 8 FSM R. 
524, 527 (Chk. 1998). 
 

An action for trespass has been broadly defined in the FSM as a wrongful interference with 
another’s possessory interest in property.  Nelper v. Akinaga, Pangelinan & Saita Co., 8 FSM R. 
528, 533 (Pon. 1998). 
 

One is subject to liability to another for trespass, irrespective of whether he causes harm to 
any legally protected interest of the other, if he 1) intentionally and without consent enters land 
in the possession of the other, or causes a thing or person to do so, or 2) intentionally and 
without consent remains on the land of the other, or 3) intentionally fails to remove from the land 
a thing which he is under a duty to remove.  Nelper v. Akinaga, Pangelinan & Saita Co., 8 FSM 
R. 528, 533-34 (Pon. 1998). 
 

When the intrusion is the result of reckless or negligent conduct, or the result of an 
abnormally dangerous activity, trespass liability attaches only where harm is caused to the land, 
to the possessor, or to a thing or a third person in whose security the possessor has a legally 
protected interest.  Nelper v. Akinaga, Pangelinan & Saita Co., 8 FSM R. 528, 534 (Pon. 1998). 
 

There is no liability for trespass when the construction and use of a turnaround area did not 
exceed that contemplated by the parties in a valid lease agreement.  Nelper v. Akinaga, 
Pangelinan & Saita Co., 8 FSM R. 528, 539 (Pon. 1998). 
 

When the parties did not reach a full understanding of what would be provided in exchange 
for the right to build an access road across the plaintiffs’ land, but the defendant did agree to 
compensate the plaintiffs in some way, and when the defendant represented to the plaintiffs that 
the access road, once constructed, would be usable by the plaintiffs’ vehicle, the defendant is 
liable to make the road passable by car or truck.  Nelper v. Akinaga, Pangelinan & Saita Co., 8 
FSM R. 528, 539-40 (Pon. 1998). 
 

Defendant committed a trespass when it caused two to three inches of soil to deposit on 
plaintiffs’ land in an area approximately 12 by 14 feet.  Defendant is liable to plaintiffs for the 
cost to return this area of plaintiffs’ land to its original condition.  Nelper v. Akinaga, Pangelinan 
& Saita Co., 8 FSM R. 528, 540 (Pon. 1998). 
 

Actions for trespass shall be commenced within six years after the cause of action accrues.  
Sipia v. Chuuk, 8 FSM R. 557, 558 (Chk. S. Ct. Tr. 1998). 
 

For trespass the period of limitation begins to run when the project causing the damage is 
completed, if substantial damage has already occurred, or when the first substantial injury is 
sustained.  Sipia v. Chuuk, 8 FSM R. 557, 559 (Chk. S. Ct. Tr. 1998). 
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The cause of action arises, and the general statute of limitations begins to run on tort 

actions for injury to property at the time the injury is sustained.  Sipia v. Chuuk, 8 FSM R. 557, 
559 (Chk. S. Ct. Tr. 1998). 
 

When the plaintiff claims the state trespassed on her property by installing poles, a road and 
pipes sometime before the end of 1987 but did not file suit until 1994, recovery will be barred by 
the six year statute of limitations.  Sipia v. Chuuk, 8 FSM R. 557, 559-60 (Chk. S. Ct. Tr. 1998). 
 

In the case of a continuing trespass the statute of limitation does not begin to run from the 
date of the original entry, but recovery may be had for a period of time not exceeding the 
statutory period immediately preceding the institution of the action.  David v. Bossy, 9 FSM R. 
224, 226 (Chk. S. Ct. Tr. 1999). 
 

Where the act of a wrongdoer involves a course of action which is a direct invasion of the 
rights of another, such conduct is regarded as a trespass of a continuing character.  David v. 
Bossy, 9 FSM R. 224, 226 (Chk. S. Ct. Tr. 1999). 
 

A possessory interest in a land parcel gives standing to maintain an action for trespass and 
other torts.  It is unnecessary to have a fee simple title to the land in order to bring an action for 
trespass.  All that is needed is a possessory interest.  Jonah v. Kosrae, 9 FSM R. 332, 334 
(Kos. S. Ct. Tr. 2000). 
 

When a plaintiff has been granted the right to utilize the land through land use agreements 
he holds a sufficient possessory interest to give him standing to maintain an action for trespass.  
It is unnecessary to have a fee simple title to land in order to bring an action for trespass.  Jonah 
v. Kosrae, 9 FSM R. 335, 343 (Kos. S. Ct. Tr. 2000). 
 

An action for trespass has been broadly defined in the FSM as a wrongful interference with 
another’s possessory interest in property.  A trespass cause of action accrues when there is an 
intrusion upon another’s land which invades the possessor’s interest in the exclusive 
possession of his land.  To prevail in an action for trespass, a plaintiff must prove a wrongful 
interference with his possessory interest in the property.  Jonah v. Kosrae, 9 FSM R. 335, 343 
(Kos. S. Ct. Tr. 2000). 
 

When the state did not intentionally cause the black rocks to appear on the plaintiff’s land, it 
did not intentionally cause a trespass to plaintiff’s land, and when the state was not negligent or 
reckless in constructing the seawall and constructing the seawall was not an abnormally 
dangerous activity, no trespass liability attaches to, and the state is not liable to, the plaintiff for 
trespass.  Jonah v. Kosrae, 9 FSM R. 335, 343 (Kos. S. Ct. Tr. 2000). 
 

Although under a common law ejectment theory one is privileged to exercise reasonable 
force to prevent an intrusion onto his property, provided that he has first requested the intruder 
to leave the premises, or where circumstances are such that such a request is unnecessary, 
such a theory would have no application to a case when he said nothing before he started 
hitting another’s car, and the evidence was inconclusive as to whether the driveway was private 
property from which he would have been entitled to eject intruders.  Elymore v. Walter, 9 FSM 
R. 450, 456 n.1 (Pon. 2000). 
 

When a trespass action is not an action to set boundaries or to determine the ownership of 
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any particular property and when the defendant never directly asserts an ownership interest in 
the land on which he allegedly trespasses, but rather asserts the rights of third parties, who (and 
any claims they may have) are not currently before the court, it is not an "action with regard to 
interests in land" within the meaning of 67 TTC 105 requiring a showing of special cause why 
action by a court is desirable before it is likely the Land Commission can make a determination 
on the matter.  College of Micronesia-FSM v. Rosario, 10 FSM R. 175, 180 (Pon. 2001). 
 

To prevail in an action for trespass, a plaintiff must prove a wrongful interference with his 
possessory interest in the property.  The plaintiff must prove his possession of the property, the 
time and location of the trespass, and the act of trespass.  A cause of action for trespass 
accrues when there is an intrusion upon the land of another which invades the possessor’s 
interest in the exclusive possession of his land.  College of Micronesia-FSM v. Rosario, 10 FSM 
R. 175, 183 (Pon. 2001). 
 

A possessor without a claim of right in real property may maintain trespass against anyone 
who unlawfully disturbs his possession except against the lawful owner or someone claiming 
under him.  The defendant in such a trespass action may not set up in defense the title of a third 
person with whom there is no privity or connection.  College of Micronesia-FSM v. Rosario, 10 
FSM R. 175, 185 (Pon. 2001). 
 

A defense to a trespass action that someone other than the plaintiff owned the land would 
only be material if the defendant alleged that that someone authorized him to use the land.  
College of Micronesia-FSM v. Rosario, 10 FSM R. 175, 185 (Pon. 2001). 
 

When a defendant produces only incompetent evidence, regarding other people and other 
tracts of land, wholly unrelated to the land on which he is allegedly trespassing, and when the 
speculative and conflicting statements contained in his pleadings are insufficient to create a 
material fact as to his right to possess any part of the land, there are no material issues of fact 
and the plaintiff is entitled to summary judgment on its trespass claim.  College of Micronesia-
FSM v. Rosario, 10 FSM R. 175, 186 (Pon. 2001). 
 

A trespass action is one for violation of possession, not for challenge to title.  A trespass 
case is brought to re-establish possession, not to determine ownership or quiet title.  A trespass 
case is a judgment for physical possession of the land and should be based on the standard of 
who has the superior right of possession, not who has the better title.  College of Micronesia-
FSM v. Rosario, 10 FSM R. 175, 187 (Pon. 2001). 
 

A trespass defendant’s bald assertions of third party ownership does nothing to diminish a 
plaintiff’s superior right to possession of the land as to him and is immaterial to the issue of 
which party to the trespass action has the superior right of possession.  A plaintiff’s summary 
judgment motion will therefore be granted as to this affirmative defense.  College of Micronesia-
FSM v. Rosario, 10 FSM R. 175, 187-88 (Pon. 2001). 
 

Because a trespass claim has either a twenty-year or a six-year statute of limitations, the 
statute of limitations on a trespass starting November, 1999 will not run for many years.  College 
of Micronesia-FSM v. Rosario, 10 FSM R. 175, 188 (Pon. 2001). 
 

When a plaintiff has acted expeditiously to notify a defendant of his trespass as soon as the 
defendant began construction on the land, there has been no unreasonable delay prejudicing 
the defendant which could give rise to a laches defense.  College of Micronesia-FSM v. Rosario, 
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10 FSM R. 175, 188 (Pon. 2001). 
 

A defendant’s summary judgment motion based on assertions of the validity of a third 
party’s potential claim is insufficient as a matter of law to establish a triable issue of fact as to 
the plaintiff’s superior right of possession.  College of Micronesia-FSM v. Rosario, 10 FSM R. 
175, 188 (Pon. 2001). 
 

The absence of a certificate of title does not affect a trespass case when the plaintiff holds 
the land under a color of title which is superior to the defendant’s claimed right of possession.  
College of Micronesia-FSM v. Rosario, 10 FSM R. 175, 188 (Pon. 2001). 
 

When a plaintiff has proven actual possession of part of the land, it operates as possession 
of the whole of the land covered by the quitclaim deeds.  To require all landowners to construct 
buildings and fences on the entirety of their property in order to protect it from trespassers and 
interlopers is simply not practical.  College of Micronesia-FSM v. Rosario, 10 FSM R. 175, 188 
(Pon. 2001). 
 

A noncitizen plaintiff who does not have title to the land may sue for trespass if he has a 
possessory interest.  Marcus v. Truk Trading Corp., 10 FSM R. 387, 390 (Chk. 2001). 
 

An action for trespass is for a wrongful interference with another’s possessory interest in 
property.  The court’s role in a civil trespass is to determine which party has the greater 
possessory right to disputed property.  A trespass action is one for violation of possession, not 
for challenge to title.  Shrew v. Killin, 10 FSM R. 672, 674 (Kos. S. Ct. Tr. 2002). 
 

A plaintiff with a certificate of title for a parcel clearly has greater possessory interest to the 
disputed property so that a defendant is liable for trespass on the plaintiff’s parcel when he has 
entered, cleared and planted crops inside the established boundaries of the plaintiff’s parcel 
without the plaintiff’s consent.  Shrew v. Killin, 10 FSM R. 672, 674 (Kos. S. Ct. Tr. 2002). 
 

A trespass action is one for violation of possession, not for challenge to title. It is therefore 
not a proper proceeding for the defendant to challenge title and allege due process violations in 
the proceedings that determined the plaintiff’s title to the parcel.  The defendant may challenge 
the title through separate proceedings as appropriate.  Shrew v. Killin, 10 FSM R. 672, 674-75 
(Kos. S. Ct. Tr. 2002). 
 

One is subject to liability to another for trespass, irrespective of whether he causes harm to 
any legally protected interest of the other if he 1) intentionally and without consent enters land in 
the other’s possession, or causes a thing or person to do so, or 2) intentionally and without 
consent remains on the other’s land, or 3) intentionally fails to remove from the land a thing 
which he is under a duty to remove.  Carlos Etscheit Soap Co. v. Gilmete, 11 FSM R. 94, 99-
100 (Pon. 2002). 
 

The plaintiffs have made a prima facie case for a trespass cause of action when they have 
established that they own the land pursuant to certificates of title and that the defendants are on 
the property without their consent, but in order to determine whether the plaintiffs should be 
granted summary judgment, the court needs to consider the defendants’ arguments in 
opposition to the plaintiffs’ motion, and if the defendants’ arguments fail to establish a genuine 
issue of material fact exists, then it is appropriate for the court to enter summary judgment.  
Carlos Etscheit Soap Co. v. Gilmete, 11 FSM R. 94, 100 (Pon. 2002). 
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When, even if a lease were deemed null and void or that the plaintiffs lacked the authority to 

enter into the agreement, the defendants have still failed to show that the plaintiffs do not own 
the property or to offer any evidence supporting their claim that they have a right to possession 
of the property.  It would not prevent the plaintiffs from prevailing in their trespass action.  Carlos 
Etscheit Soap Co. v. Gilmete, 11 FSM R. 94, 102 (Pon. 2002). 
 

In a claim for damages to land, such as trespass, all the co-owners of the affected land are 
indispensable parties to the action and must be joined if they are not already parties; otherwise 
the defendant faces a substantial risk that it may be subject to multiple or inconsistent 
judgments if any of the other persons who claim to be co-owners decide to sue.  Ifenuk v. FSM 
Telecomm. Corp., 11 FSM R. 201, 203-04 (Chk. 2002). 
 

A claim that some private party has taken or deprived someone of their property is, if it was 
personal property that was allegedly taken, a claim for conversion or for trespass to chattels, 
and, if it was real property that was allegedly taken by some private party, it is a claim for 
trespass (including actions for ejectment) or possibly for nuisance (interference with use and 
enjoyment of land).  They are not due process or takings claims.  Rosokow v. Bob, 11 FSM R. 
210, 215 (Chk. S. Ct. App. 2002). 
 

A cause of action that alleges that the plaintiffs’ customary and traditional rights to use an 
island might be better described as intentional interference with a customary and traditional 
property right than trespass.  That the plaintiffs referred to it as a trespass should not, in itself, 
be an obstacle to them prevailing on this point if the evidence warrants, because except for 
judgments rendered by default, every final judgment shall grant the relief to which the party in 
whose favor it is rendered is entitled, even if the party has not demanded such relief in his 
pleadings.  Rosokow v. Bob, 11 FSM R. 210, 217 (Chk. S. Ct. App. 2002). 
 

When it is clear that regardless of the probability of appellant’s success on appeal, he 
cannot demonstrate any right to possession of the property at the current time greater than that 
of the appellee, and when regardless of any stay of execution and of the offering of any 
supersedeas bond adequate to obtain the court’s approval, the appellee is currently entitled to 
possession of her property pending the appeal’s outcome and the appellant is not and must 
vacate the premises at the earliest possible moment.  Konman v. Esa, 11 FSM R. 291, 297 
(Chk. S. Ct. Tr. 2002). 
 

As between a bare occupier of land and one holding under a deed, the deed holder has the 
greater right to possession.  Rosario v. College of Micronesia-FSM, 11 FSM R. 355, 359 (App. 
2003). 
 

Who had, or has, title to the property was never at issue in a trespass action in which no 
counterclaim was brought to quiet title to the disputed land.  Our law is clear that in an action for 
trespass, the judgment is for right of possession; in such a case, the issue is who has the 
superior right to possession, not who has title.  Rosario v. College of Micronesia-FSM, 11 FSM 
R. 355, 359 (App. 2003). 
 

The trial court did not err when it found that one party’s right to possess the land was 
superior to another’s because it had color of title, through a quitclaim deed, to the property.  
Rosario v. College of Micronesia-FSM, 11 FSM R. 355, 359 (App. 2003). 
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When the record is devoid of evidence that a non-party opposes or has ever challenged 
ownership of the disputed land, it does not bear on the question of who, as between the parties, 
has the greater right to possession of the disputed land.  Nor are whether, relative to the 
disputed property, a public hearing was held or a certificate of title issued, or alleged defects in 
the quitclaim deed by which the plaintiff took its interest germane because these are title 
questions that do not relate to the issue in a trespass action, which is one of right of possession.  
These types of claims are insufficient as a matter of law to establish triable issues of fact as to 
the superior right of possession between the parties.  Rosario v. College of Micronesia-FSM, 11 
FSM R. 355, 359-60 (App. 2003). 
 

When the action was not one to set boundaries or to determine the ownership of any 
particular property, the case was not an "action with regard to interests in land" within the 
meaning of 67 TTC 105 because the defendant never asserted an ownership interest on his 
own behalf in the land, but rather asserted the alleged rights of third parties who were not before 
the court.  Thus the trial court, when it determined who had the greater possessory right to the 
disputed property, did not err when it did not refer the matter to the Pohnpei Court of Land 
Tenure.  Rosario v. College of Micronesia-FSM, 11 FSM R. 355, 360 (App. 2003). 
 

It is not practical to require all landowners to construct buildings or build fences on the 
entirety of their property in order to protect it from trespassers.  Rosario v. College of 
Micronesia-FSM, 11 FSM R. 355, 360 (App. 2003). 
 

When the College presented competent evidence that the land to which a deed refers is 
located miles from the disputed property and when Rosario produced only incompetent 
evidence regarding other people and other tracts of land that was wholly unrelated to land at 
issue, the trial court correctly concluded that Rosario’s evidence relating to his claim of a 
possessory interest was insufficient to create a genuine issue of material fact as to his right to 
possess any part of the land.  Thus, as between the parties, the College has the greater right of 
possession.  Rosario v. College of Micronesia-FSM, 11 FSM R. 355, 360-61 (App. 2003). 
 

A trespass case will be dismissed for failure to join the land’s co-owners as indispensable 
parties plaintiff because any judgment in a rendered in the co-owners’ absence will be 
prejudicial to the defendant since any of the other co-owners could sue for the same trespass, 
thus subjecting the defendant to multiple judgments for the same acts; because even a 
judgment in the defendant’s favor would not prevent another co-owner from suing for the same 
acts; because there are no protective provisions that could be included in a judgment that would 
lessen the prejudice; and because the plaintiff has an adequate remedy since the dismissal is 

without prejudice ─ he may refile the case with the co-owners included.  Ifenuk v. FSM 

Telecomm. Corp., 11 FSM R. 403, 405 (Chk. 2003). 
 

A court can determine no more than who among the parties before it has a better claim to 

title (or in the case of trespass ─ possession).  A court usually cannot determine who has title 

good against the world.  Land registration (determination of title presumptively good against the 
world) is the province of the Land Commission and its procedures.  Enlet v. Bruton, 12 FSM R. 
187, 191 (Chk. 2003). 
 

To prevail in an action for trespass, a party must prove a wrongful interference with his 
possessory interest in the property.  Ambros & Co. v. Board of Trustees, 12 FSM R. 206, 212 
(Pon. 2003). 
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When a party has a valid possessory interest in the property and has shown that another 

has interfered with his possessory interest, he has proved that the other has trespassed on 
property to which he has a superior right of possession and he is thus entitled to summary 
judgment against the other on his claims for trespass.  Ambros & Co. v. Board of Trustees, 12 
FSM R. 206, 213 (Pon. 2003). 
 

Trespass actions determine who has a better right to possession of the land.  Kiniol v. 
Kansou, 12 FSM R. 335, 336 (Chk. 2004). 
 

When title to land in a designated registration area becomes an issue in a case involving 
damage claims for trespass, a court may remand the question of ownership to the land 
commission to be determined within a limited time.  Once the land commission has determined 
ownership, the court may proceed because more than an interest in land is at stake, and the 
land commission can only adjudicate interests in land.  Kiniol v. Kansou, 12 FSM R. 335, 336 
(Chk. 2004). 
 

When the issue of the location of the boundary between the plaintiffs’ land and the 
defendant’s land is remanded to the Chuuk Land Commission, the owner of the tower on the 
land with the defendant’s permission is not a party to the remanded Land Commission 
proceedings as that proceeding only concerns title, not trespass to or possession of, land.  But it 
remains a party to the trespass action in court.  Kiniol v. Kansou, 12 FSM R. 335, 337 (Chk. 
2004). 
 

When the bank’s real property mortgage has never been enforced because receivership 
was the chosen remedy; when no agent of the bank is alleged to have entered or to have 
quarried the property the plaintiff contends is his; when the receivership was not the bank’s 
agent over which it had control, direction, or authority; when the execution of a mortgage, even 
an invalid mortgage, is not an "authorization" by the mortgagee for anyone to either enter the 
mortgaged land or to trespass on another’s land, viewing the facts in the light most favorable to 
the plaintiff, the bank, by asking for and obtaining amended receivership terms to facilitate 
aggregate production to meet another’s needs and to set up a payment plan for the judgment-
creditors’ benefit, did not commit or authorize a trespass.  The bank is therefore entitled to 
summary judgment in its favor on the trespass cause of action.  Rudolph v. Louis Family, Inc., 
13 FSM R. 118, 129-30 (Chk. 2005). 
 

Trespass actions determine who has a better right to possession of the land.  Kiniol v. 
Kansou, 13 FSM R. 456, 458 (Chk. 2005). 
 

When title to land in a designated registration area or its boundaries becomes an issue in a 
trespass case, a court may remand the ownership question to the Land Commission for it to 
determine within a limited time.  If no special cause has been shown why court action is 
desirable before the Land Commission can make its boundary determination, the boundary 
issue should be remanded to the Land Commission.  Once the Land Commission has 
determined ownership or boundaries, the court may proceed when more than an interest in land 
is at stake, and the Land Commission can only adjudicate interests in land.  Kiniol v. Kansou, 13 
FSM R. 456, 458 (Chk. 2005). 
 

To maintain a trespass action, a plaintiff must prove that at the time of the alleged trespass 
he had either actual possession or the right to immediate possession.  Mailo v. Chuuk, 13 FSM 
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R. 462, 466 (Chk. 2005). 
 

The court’s role in a civil trespass case is to determine which party has the greater 
possessory right to the property, and an action for trespass has been broadly defined in the 
FSM as a wrongful interference with another’s possessory interest in property.  Mailo v. Chuuk, 
13 FSM R. 462, 466 (Chk. 2005). 
 

When a defendant has shown a superior right to present possession of a parcel and the 
plaintiff has not shown any right to immediate possession of any of the parcels he owns or any 
right to actual possession until 2019, the plaintiff cannot maintain a trespass action against the 
defendant and the defendant has the superior possessory right and is entitled to summary 
judgment as a matter of law against the plaintiff on the plaintiff’s trespass cause of action.  Mailo 
v. Chuuk, 13 FSM R. 462, 470 (Chk. 2005). 
 

A trespass action is one for violation of possession.  George v. Abraham, 14 FSM R. 102, 
109 (Kos. S. Ct. Tr. 2006). 
 

A trespass action will be stayed when the court cannot determine which person or persons 
have right to possession of the land until Land Court proceedings have determined the heirs of 
the deceased certificate of tile holder.  George v. Abraham, 14 FSM R. 102, 109 (Kos. S. Ct. Tr. 
2006). 
 

Trespass is wrongful interference with a possessory interest in property.  Defendants are 
liable for trespass if the plaintiff proves he owns or has a possessory interest in the land and the 
defendants intentionally and without consent enter or remain on the land.  Siba v. Noah, 15 
FSM R. 189, 196 (Kos. S. Ct. Tr. 2007). 
 

A trespass action is one for violation of possession, not for challenge to title.  Siba v. Noah, 
15 FSM R. 189, 196 (Kos. S. Ct. Tr. 2007). 
 

Since a trespass action is one for violation of possession, not for challenge to title, when a 
claim of trespass is raised and title to land is an issue and there is no pending case before a 
land commission or there is a previous determination of ownership, then the question of 
ownership may be remanded to the land commission.  Once that ownership is determined, then 
a court can proceed on the trespass claim, if necessary, because a trespass claim involves 
more than an interest in land.  Siba v. Noah, 15 FSM R. 189, 196-97 (Kos. S. Ct. Tr. 2007). 
 

A trespass action is one for violation of possession, not for challenge to title.  The court’s 
role in a claim for trespass is to determine which party has the greater possessory right.  Thus, 
when the plaintiff did not offer evidence to support his claim even though it was his burden to 
prove that he had the greater possessory right and that the defendant intruded upon that 
interest and the record shows that the defendant had title and therefore a greater possessory 
right, the plaintiff’s trespass claim must fail.  And, when the defendant did not offer evidence of 
trespass by the plaintiff, so his allegation of trespass raised in his pre-trial brief will also fail.  
Andon v. Shrew, 15 FSM R. 315, 322 (Kos. S. Ct. Tr. 2007). 
 

A grant of a right of way does not constitute a trespass because trespass laws are intended 
to protect those who have a right to possess and use land, and the doctrine of trespass does 
not act to prohibit the grantees’ usage of land provided that they stay within the easement or 
right of way granted to them.  Akinaga v. Heirs of Mike, 15 FSM R. 391, 398 (App. 2007). 
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If a defendant’s acts caused trespass on a plaintiff’s land and chattels but no actual 

damages are proven, the plaintiff would be entitled to no more than nominal damages ($1).  
Nakamura v. FSM Telecomm. Corp., 17 FSM R. 41, 50 (Chk. 2010). 
 

When a plaintiff, based on its paid-up and unexpired prior lease, had a right superior to a 
later lessee to possess or occupy a public land lot No. 014-A-08, when the later lessees 
occupied that lot, they were trespassing.  This is because the issue in a trespass action is who 
among the parties has the superior right to possession.  Carlos Etscheit Soap Co. v. McVey, 17 
FSM R. 102, 112 (Pon. 2010). 
 

If a defendant trespasses on a plaintiff’s land but no actual damages can be proven, the 
plaintiff is entitled to nominal damages ($1).  Carlos Etscheit Soap Co. v. McVey, 17 FSM R. 
102, 112 (Pon. 2010). 
 

An action for trespass has been broadly defined in the FSM as a wrongful interference with 
another’s possessory interest in property, and a trespass cause of action accrues when there is 
an intrusion upon another’s land which invades the possessor’s interest in the exclusive 
possession of his land.  Nakamura v. FSM Telecomm. Corp., 17 FSM R. 119, 124 (Chk. 2010). 
 

To prevail in a trespass action, a plaintiff must prove a wrongful interference with his 
possessory interest in the property.  When the intrusion is the result of reckless or negligent 
conduct, trespass liability attaches only where harm is caused to the land, to the possessor, or 
to a thing or a third person in whose security the possessor has a legally protected interest.  
Nakamura v. FSM Telecomm. Corp., 17 FSM R. 119, 124 (Chk. 2010). 
 

A court does not need the presence of all owners of all property abutting the land’s 
purported boundaries, and any other landowners in the vicinity whose property or property lines 
would have to appear on a certified survey map to decide the limited issue raised by a plaintiff’s 
cause of action for trespass, that is, to decide whether the defendant is trespassing or 
occupying land to which the plaintiff church has a better right to possess or occupy.  The court 
does not need to (and without the other necessary parties cannot) determine where all of the 
other boundaries lie because the only issue properly before the court, and the only issue the 
court may rule upon without violating the due process rights of non-parties, is whether it is more 
likely than not that the land the plaintiff leased was owned by the lessor and because the 
determination of boundaries of any other parts of the land which the plaintiff does not claim a 
leasehold or of the boundaries of any other parcels of land in the area is not before the court.  
Church of the Latter Day Saints v. Esiron, 17 FSM R. 229, 233-34 (Chk. 2010). 
 

When there is a prior Chuuk State Supreme Court case that deals with the ownership issue 
and in which the alleged trespasser may soon be joined, and when the state court, unlike Chuuk 
Land Commission, has the power to issue monetary awards, the later-filed FSM Supreme Court 
trespass case will be dismissed without prejudice.  Setik v. Pacific Int’l, Inc., 17 FSM R. 304, 
307 (Chk. 2010). 

A plaintiff must prove a wrongful interference with his possessory interest in the property to 
include possession of the property, the time and location of the trespass, and the act of trespass 
in order to prevail, but it is not for the court to assist him in proving any or all of these elements 
by ordering a Land Commission re-survey absent a showing of special circumstances.  For the 
plaintiff to make the request in the first place suggests that uncertainty about his land 
boundaries implicates the allegation of trespass; otherwise it is unclear what the purpose of 
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such a survey would be and while a court order might expedite the certification or surveying of 
boundaries, that alone is not sufficient to warrant accommodating the request.  Truk Trading Co. 
v. John, 17 FSM R. 382, 384 (Chk. S. Ct. Tr. 2010). 
 

In a successful trespass claim where no evidence exists of actual damages, the trial court 
will award nominal damages.  Carlos Etscheit Soap Co. v. McVey, 17 FSM R. 427, 437 (App. 
2011). 
 

When a tort claim ─ trespass ─ that the state occupied and continues to occupy the 

plaintiff’s property to the exclusion of all others rises to the level of a constitutional claim and a 
civil rights violation, it is a taking of the plaintiff’s property without just compensation.  Stephen v. 
Chuuk, 18 FSM R. 22, 25 (Chk. 2011). 
 

When the plaintiffs have an exclusive leasehold interest in a town lot for the duration of the 
lease, such a possessory interest is sufficient to support an action for trespass.  Harden v. Inek, 
19 FSM R. 244, 252 (Pon. 2014). 
 

When the defendants are liable for trespass, but the plaintiff failed to present any evidence 
of damages at trial, the plaintiff is entitled to nominal damages only, which will be set at one 
dollar.  Harden v. Inek, 19 FSM R. 244, 252 (Pon. 2014). 
 

For either a trespass cause of action or a cause of action against a municipal government 
for due process violations, the plaintiffs did not have to prove title or ownership, just a greater 
right to possession.  Andrew v. Heirs of Seymour, 19 FSM R. 331, 338 (App. 2014). 
 

To prevail in an action for trespass, a plaintiff must prove a wrongful interference with a 
valid possessory interest in land.  A plaintiff can demonstrate wrongful interference by showing 
that a defendant, 1) intentionally and without consent enters land in the plaintiff’s possession, or 
causes a thing or person to do so, or 2) intentionally and without consent remains on the 
plaintiff’s land, or 3) intentionally fails to remove from the land a thing which he is under a duty 
to remove.  Damarlane v. Damarlane, 19 FSM R. 519, 528 (Pon. 2014). 
 

For the purpose of establishing trespass, a plaintiff can demonstrate a valid possessory 
interest in land by proving that at the time of the alleged trespass he had either actual 
possession, or the right to immediate possession of the land.  Damarlane v. Damarlane, 19 
FSM R. 519, 528 (Pon. 2014). 
 

Judgment in a trespass case is for physical possession of the land, and the court’s role is to 
determine which party has the greater possessory right to disputed property.  Damarlane v. 
Damarlane, 19 FSM R. 519, 528 (Pon. 2014). 
 

When the court cannot establish that the plaintiffs’ pending application under the Pohnpei 
Residential Shoreline Act of 2009 complies with the Act’s requirements, the plaintiffs have not 
demonstrated an inchoate possessory interest over the landfill by virtue of their pending 
application for a leasehold interest, and since the plaintiffs do not have title or a leasehold 
interest in the landfill and cannot demonstrate an inchoate possessory interest under the Act, 
they cannot demonstrate a legally cognizable property right to exclusive possession of the 
landfill and therefore their trespass claim must fail.  Damarlane v. Damarlane, 19 FSM R. 519, 
530 (Pon. 2014). 
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Since the alleged defect in the deed, in terms of the concomitant condition to the fee simple 

that conveyed the subject land to the FSM, is a question that does not relate to the issue in this 
trespass action, which is one of right of possession because In an action for trespass, the 
judgment is for the right of possession; in such a case, the issue is who has the superior right to 
possession, not who has title.  FSM v. Falan, 20 FSM R. 59, 62 (Pon. 2015). 

Under a trespass cause of action, the trespasser is liable for his intentional failure to remove 
from the land a thing he has a duty to remove.  Pohnpei v. M/V Ping Da 7, 20 FSM R. 75, 78 
(Pon. 2015). 
 

The usual remedy for trespass to land (and when applicable nuisance and negligence 
claims are based on similar facts) is either a judgment for an amount equal to the diminution in 
the land’s value or a judgment for an amount that would be needed to restore the land to its 
previous condition, whichever is the lesser amount.  To award both would constitute an 
impermissible double recovery.  Pohnpei v. M/V Ping Da 7, 20 FSM R. 75, 78-79 (Pon. 2015). 
 

One is subject to liability to another for trespass, irrespective of whether he causes harm to 
any legally protected interest of the other if he 1) intentionally and without consent enters land in 
the other’s possession, or causes a thing or person to do so, or 2) intentionally and without 
consent remains on the other’s land, or 3) intentionally fails to remove from the land a thing 
which he is under a duty to remove.  Palasko v. Pohnpei, 20 FSM R. 90, 97 (Pon. 2015). 
 

The defendants are entitled to summary judgment on a plaintiff’s trespass claim when 
unrebutted affidavit evidence defendants shows that the plaintiff told the police to get the pigs 
from his land and return them and shows that a resident of the property was there and gave him 
permission to enter the land and retrieve the pigs.  Palasko v. Pohnpei, 20 FSM R. 90, 97 (Pon. 
2015). 
 

The government owners and users of a right of way across land are not liable for the 
landowners’ neighbors’ alleged encroachment on the land.  Any remedy for that alleged 
encroachment, the landowners must seek from their neighbors.  Iwo v. Chuuk, 20 FSM R. 652, 
656 (Chk. 2016). 
 

Since the Yap Constitution recognizes traditional rights and ownership of marine resources, 
a vessel’s unconsented grounding on Sorol reef constitutes a trespass, and since proof of 
damages is not necessary to prove trespass, both the grounding and the running of lines from 
the vessel to the reef are trespasses.  People of Sorol ex rel. Marpa v. M/Y Truk Master, 22 
FSM R. 14, 21 (Yap 2018). 
 

No defendant in a trespass action can plead the jus tertii ─ the right of possession 

outstanding in some third person ─ as against the fact of possession in the plaintiff.  Robert v. 

Chuuk Public Utility Corp., 22 FSM R. 150, 154 (Chk. 2019). 
 

An action for trespass has been broadly defined in the FSM as a wrongful interference with 
another’s possessory interest in property, and a trespass cause of action accrues when there is 
an intrusion upon another’s land which invades the possessor’s interest in the exclusive 
possession of her land.  Robert v. Chuuk Public Utility Corp., 22 FSM R. 150, 155 (Chk. 2019). 
 

Any person in the actual and exclusive possession of the property may maintain the 
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trespass action, although the person has no legal title, and is in wrongful occupation, as for 
example under a void lease, or in mere adverse possession.  Robert v. Chuuk Public Utility 
Corp., 22 FSM R. 150, 155 (Chk. 2019). 
 

The lack of proof of actual damage amounts is not fatal to a trespass claim because, in a 
successful trespass claim when no evidence exists of actual damages, the trial court will award 
nominal ($1) damages.  Robert v. Chuuk Public Utility Corp., 22 FSM R. 150, 155 (Chk. 2019). 
 

In many jurisdictions, in order for a trespass action to be maintained, the act constituting the 
invasion of the plaintiff’s possessory interest or causing the invasion of the plaintiff’s possessory 
interest must be intentional, so that accidental entries are often actionable when produced 
negligently or as a consequence of abnormally dangerous activities but not as trespasses.  
Robert v. Chuuk Public Utility Corp., 22 FSM R. 150, 156 (Chk. 2019). 
 

It is unclear whether, in Chuuk, there must be an intentional act by the defendant for a 
plaintiff to be able to maintain a trespass action.  It appears that may be needed in Pohnpei, and 
maybe Kosrae, but where one reported case appears to permit a trespass action when the 
defendant’s act was reckless or negligent conduct, but even then trespass liability would attach 
only if harm was caused to the land.  Thus, a defendant will be denied summary judgment when 
sewage was alleged to have been negligently deposited on the land.  Robert v. Chuuk Public 
Utility Corp., 22 FSM R. 150, 156 (Chk. 2019). 
 

The distinction between trespass and nuisance is that trespass is an invasion of the 
plaintiff’s interest in the exclusive possession of her land, while nuisance is an interference with 
her use and enjoyment of it.  Robert v. Chuuk Public Utility Corp., 22 FSM R. 150, 156 (Chk. 
2019). 
 

The court’s role in a civil trespass case is to determine which party has the greater right to 
possession of the disputed property.  It is not an action to determine title.  Irons v. Corporation 
of the President of the Church of Latter Day Saints, 22 FSM R. 158, 162 (Chk. 2019). 
 

An action for trespass is broadly defined in the FSM as a wrongful interference with 
another’s possessory interest in the real property.  Irons v. Corporation of the President of the 
Church of Latter Day Saints, 22 FSM R. 158, 162 (Chk. 2019). 
 

A plaintiff has the burden to prove the amount of any damages caused by the trespass.  But 
a plaintiff’s failure to proffer any evidence of monetary damages is, however, not fatal to his 
trespass claim because monetary damages are not an essential element of the trespass tort 
since, in a successful trespass action when evidence of actual damages is lacking, the trial 
court will award nominal ($1) damages.  Irons v. Corporation of the President of the Church of 
Latter Day Saints, 22 FSM R. 158, 163 (Chk. 2019). 
 

Even though the plaintiff did not plead an ejectment cause of action, the court could, if he 
proves he has a greater current possessory right to the land, grant the plaintiff actual 
possession of land through an ejectment remedy because, except as to a party against whom a 
judgment is entered by default, every final judgment shall grant the relief to which the party in 
whose favor it is rendered is entitled, even if the party has not demanded such relief in the 
party’s pleadings.  Irons v. Corporation of the President of the Church of Latter Day Saints, 22 
FSM R. 158, 163 (Chk. 2019). 
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When the plaintiff’s certificate of title (and underlying determination of ownership) is 
ineffective against the lessee, the plaintiff has not shown by the preponderance of the evidence 
that he has a current possessory interest in the land superior to that of the lessee on the land.  
Irons v. Corporation of the President of the Church of Latter Day Saints, 22 FSM R. 158, 164 
(Chk. 2019). 
 

A co-owner’s trespass case will be dismissed for failure to join the land’s other co-owner as 
an indispensable party plaintiff because any judgment rendered in the other co-owner’s absence 
would prejudice the defendant(s).  This is because the other co-owner could later sue for the 
same trespass, thus subjecting the defendant(s) to multiple judgments for the same acts; 
because even a judgment in the defendant’s favor would not prevent another co-owner from 
suing for the same acts; because no protective provisions could be included in a judgment that 
would lessen the defendant’s prejudice; and because the plaintiff has an adequate remedy 
since the dismissal is without prejudice, and he may then refile the case with all the other co-
owners included as plaintiffs.  Nicky v. Chuuk Public Utility Corp., 22 FSM R. 239, 242 (Chk. 
2019). 
 

In a claim for damages to land, such as trespass, all the affected land’s co-owners are 
indispensable parties to the action and must be joined if they are not already parties; otherwise 
the defendant faces the substantial risk that it may be subject to multiple or inconsistent 
judgments if any of the other co-owners later sue.  Nicky v. Chuuk Public Utility Corp., 22 FSM 
R. 239, 242 n.4 (Chk. 2019). 
 

When the plaintiff’s averments in his proposed first amended complaint do not cure the 
complaint’s indispensable party problem, the best course is to dismiss this case without 
prejudice to any future litigation by all of the land’s co-owners (whoever they then are), claiming 
that the defendants are trespassing on the land.  Nicky v. Chuuk Public Utility Corp., 22 FSM R. 
239, 243 (Chk. 2019). 
 

While an action for trespass remains proper for the court to hear because it is a court of 
general jurisdiction under the Chuuk State Judiciary Act of 1990, the Land Commission must 
resolve the question of title before the court can determine the trespass issue since the tideland 
was in a land registration area and no special cause was shown for court jurisdiction.  Irons v. 
Rudolph, 22 FSM R. 408, 410 (Chk. S. Ct. Tr. 2019). 
 

To maintain an action for trespass, the plaintiff must prove that: 1) he had actual possession 
of land and 2) the defendant wrongfully interfered with 3) the plaintiff’s possessory interest in 
that property.  Francis v. Chuuk Public Utilities Corp., 22 FSM R. 417, 421 (Chk. S. Ct. Tr. 
2019). 
 

An action for trespass has been broadly defined as a wrongful interference with another’s 
possessory interest in property, and a trespass cause of action accrues when there is an 
intrusion upon another’s land which invades the possessor’s interest in the exclusive 
possession of his land.  Francis v. Chuuk Public Utilities Corp., 22 FSM R. 417, 421 (Chk. S. Ct. 
Tr. 2019). 
 

To maintain a trespass action, a plaintiff must prove that at the time of the alleged trespass 
he had either actual possession or the right to immediate possession.  Francis v. Chuuk Public 
Utilities Corp., 22 FSM R. 417, 421 (Chk. S. Ct. Tr. 2019). 
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Failure to demonstrate actual damages often warrants only nominal damages for the 
trespass.  Francis v. Chuuk Public Utilities Corp., 22 FSM R. 417, 421 (Chk. S. Ct. Tr. 2019). 
 

No trespass was committed when the public utility already had an easement over the pipes 
that it replaced on the plaintiff’s land, and the law did not require instruction from the land owner 

since the soil that the utility dug up to replace the pipes was never redistributed ─ it was placed 

over the pipes again.  Francis v. Chuuk Public Utilities Corp., 22 FSM R. 417, 423 (Chk. S. Ct. 
Tr. 2019). 
 

No trespass was committed when the public utility placed primary utility poles to connect the 
general public in that area to electricity because the landowner’s right to possessory interest 
remains subject to the public utility’s right to use the soil above and below the land for public 
utility purposes.  Thus, no interference with the land owner’s possessory interest occurred.  
Francis v. Chuuk Public Utilities Corp., 22 FSM R. 417, 423 (Chk. S. Ct. Tr. 2019). 
 

To prevail in a trespass action, a plaintiff must prove a wrongful interference with his interest 
in the exclusive possession of the land.  But any person in the actual and exclusive possession 
of the property may maintain the trespass action.  Ownership is not a requirement.  Chuuk 
Public Utility Corp. v. Rain, 22 FSM R. 612, 620 (Chk. S. Ct. App. 2020). 
 

When it was undisputed that the plaintiff was in actual and exclusive possession of the land, 
the plaintiff had standing to maintain a trespass action for alleged intrusions into his right of 
possession of the land.  Chuuk Public Utility Corp. v. Rain, 22 FSM R. 612, 620-21 (Chk. S. Ct. 
App. 2020). 
 

A trespass plaintiff’s failure to proffer any evidence of monetary damages is not fatal to his 

trespass claim ─ monetary damages are not an essential element of the trespass tort because, 

if evidence of actual damages is lacking in a successful trespass action, the trial court will award 
nominal damages.  Chuuk Public Utility Corp. v. Rain, 22 FSM R. 612, 621 (Chk. S. Ct. App. 
2020). 
 

In a claim for damages to land, such as trespass, all the co-owners of the affected land are 
indispensable parties to the action and must be joined if they are not already parties.  
Otherwise, the defendant faces a substantial risk that it may be subject to multiple or 
inconsistent judgments if any of the other persons who claim to be co-owners decide to sue.  
Chuuk Public Utility Corp. v. Rain, 22 FSM R. 612, 621 (Chk. S. Ct. App. 2020). 
 

─ Trespass to Chattels 

 
The tort of trespass to chattels, or personal property, is the intentional use of or interference 

with a chattel which is in the possession of another without justification.  Trespass includes the 
unlawful taking away of personal property of another.  Whoever commits or causes another to 
commit an act of trespass is liable for the trespass and its damages.  Talley v. Lelu Town 
Council, 10 FSM R. 226, 234 (Kos. S. Ct. Tr. 2001). 

When, although there was substantial evidence to support finding that the plaintiff’s 
personal property had been interfered with or taken away by another person, the plaintiff did not 
carry his burden of proof to show that either defendant did or caused another person to interfere 
with or take or move his property away from its designated location, the plaintiff cannot recover 
on his claim for trespass to chattels.  Talley v. Lelu Town Council, 10 FSM R. 226, 235 (Kos. S. 
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Ct. Tr. 2001). 
 

A claim that some private party has taken or deprived someone of their property is, if it was 
personal property that was allegedly taken, a claim for conversion or for trespass to chattels, 
and, if it was real property that was allegedly taken by some private party, it is a claim for 
trespass (including actions for ejectment) or possibly for nuisance (interference with use and 
enjoyment of land).  They are not due process or takings claims.  Rosokow v. Bob, 11 FSM R. 
210, 215 (Chk. S. Ct. App. 2002). 
 

The tort of trespass to chattels, or personal property, is the intentional use of or interference 
with a chattel which is in the possession of another without justification, so that when there was 
no evidence that the defendant intentionally interfered with the plaintiffs’ personal property 
(inside their homes), the plaintiffs fail to prove their trespass to chattels claim.  Nakamura v. 
FSM Telecomm. Corp., 17 FSM R. 119, 124 (Chk. 2010). 
 

The tort of trespass to chattels (personal property) is the intentional use of or interference 
with a chattel which is in the possession of another without justification.  Robert v. Chuuk Public 
Utility Corp., 22 FSM R. 150, 154 (Chk. 2019). 
 

Unlike other forms of trespass, trespass to chattels requires some actual damage to the 
chattel before the action can be maintained, and nominal damages will not be awarded, so that 
in the absence of any actual damage the action will not lie.  Robert v. Chuuk Public Utility Corp., 
22 FSM R. 150, 154 (Chk. 2019). 
 

When the plaintiff has not put forth any admissible evidence that any of her chattels were 
damaged so that she is entitled to compensation for them; when she has not alleged that any 
specific chattel was damaged, or its value; and when she has not put forward any evidence that 
the defendant’s interference with her chattels was intentional, the defendant is entitled to 
summary judgment on the plaintiff’s trespass to chattels claim.  Robert v. Chuuk Public Utility 
Corp., 22 FSM R. 150, 155 (Chk. 2019). 
 

─ Unfair Competition 

 
There is no common law tort of unfair competition in the FSM because that field of law has 

been preempted by the Consumer Protection Act of 1970.  Foods Pacific, Ltd. v. H.J. Heinz Co. 
Australia, 10 FSM R. 409, 414 (Pon. 2001). 
 

The Consumer Protection Act of 1970 exclusively provides the means by which unfair 
competition between businesses should be dealt with under both national and applicable state 
law.  Foods Pacific, Ltd. v. H.J. Heinz Co. Australia, 10 FSM R. 409, 415 (Pon. 2001). 
 

The Consumer Protection Act vests consumers with a civil cause of action against anyone 
engaged in activity which is deceptive or misleading, and authorizes the Attorney General to 
seek injunctive relief against such activity, to prosecute criminal violations of the Act, and to 
seek civil and criminal penalties against those who violate the Act.  The Act does not provide a 
means for recourse by businesses against other competing businesses.  Foods Pacific, Ltd. v. 
H.J. Heinz Co. Australia, 10 FSM R. 409, 415-16 (Pon. 2001). 
 

The Consumer Protection Act abolishes any common law action for unfair competition.  
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Businesses do not have standing to sue competitors for violations of 34 F.S.M.C. 103, including 
passing off goods or services as those of another.  Because Congress has legislated 
comprehensively in this field, it should be Congress that decides whether to provide businesses 
with a private cause of action against competitors for engaging in unfair competition.  Foods 
Pacific, Ltd. v. H.J. Heinz Co. Australia, 10 FSM R. 409, 416 (Pon. 2001). 
 

Attempts to threaten or induce merchants not to sell competing products violate 32 F.S.M.C. 
303.  Foods Pacific, Ltd. v. H.J. Heinz Co. Australia, 10 FSM R. 409, 417 (Pon. 2001). 

─ Use of Excessive Force 

 
In making an otherwise lawful arrest, a police officer may use whatever force is reasonably 

necessary to effect the arrest, and no more; he must avoid using unnecessary violence.  Meitou 
v. Uwera, 5 FSM R. 139, 143 (Chk. S. Ct. Tr. 1991). 
 

The tort of use of excessive force results from the arrest by a person having the authority to 
do so but accomplished by the use of unreasonable force.  Conrad v. Kolonia Town, 8 FSM R. 
183, 191 (Pon. 1997). 
 

A detainee has a civil right to be free of excessive force while detained in the custody.  Use 
of excessive force may constitute a battery.  Atesom v. Kukkun, 10 FSM R. 19, 22 (Chk. 2001). 
 

Violating a person’s civil right to be free from excessive force while detained by the 
municipal police, is a violation of 11 F.S.M.C. 701(3).  Herman v. Municipality of Patta, 12 FSM 
R. 130, 135 (Chk. 2003). 
 

A detainee has a civil right to be free of excessive force while detained in the custody.  The 
use of excessive force results from the arrest by a person having the authority to do so but 
accomplished by the use of unreasonable force.  Herman v. Municipality of Patta, 12 FSM R. 
130, 136 (Chk. 2003). 
 

Excessive force is defined as the use of unreasonable force by a person having the 
authority to arrest.  A person who has been arrested has the right to be free of excessive force 
and use of excessive force may constitute battery.  Berman v. Pohnpei, 16 FSM R. 567, 575 
(Pon. 2009). 
 

Although an arrestee sustained some bruising to her wrists, the bruising was not the result 
of any arresting officer’s conduct since when the arrestee was handcuffed, the cuffs were loose 
enough that they could slide up and down her wrists and there was enough space between the 
metal of the cuff and her skin to fit a regular-sized ballpoint pen, but during the travel from the 
arrest site to the police station, she struggled with the handcuffs, resulting in their tightening 
further around her wrists.  Since the tightening of the handcuffs was not the result of an officer’s 
conduct, but of the arrestee’s own movements, the police did not use any unreasonable force in 
arresting and handcuffing her.  Berman v. Pohnpei, 16 FSM R. 567, 575 (Pon. 2009). 
 

Whether the Pohnpei police injured an arrestee through the use of excessive force and thus 
battered her is a question of fact.  Thus, when the trial court found as fact that the arrestee had 
caused her own injuries by struggling with the handcuffs during the travel from the arrest site to 
the police station, which resulted in the handcuffs tightening further around her wrists and that 
the handcuffs’ tightening was not the result of an officer’s conduct, but rather was the result of 
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her own movements, the police did not cause her injury and no use-of-excessive-force battery 
could have occurred.  Berman v. Pohnpei, 17 FSM R. 360, 372 (App. 2011). 
 

Since a police officer may employ no more force than he reasonably believes to be 
necessary to effect the arrest, the tort of use of excessive force (which may constitute a battery) 
results from the arrest by a person having the authority to do so but accomplished by the use of 
unreasonable force.  An arrestee has a civil right to be free of excessive force when being 
detained.  Palasko v. Pohnpei, 20 FSM R. 90, 97 (Pon. 2015). 
 

In effecting an arrest, a police officer may employ no more force than he reasonably 
believes to be necessary.  The tort of use of excessive force results from the arrest by a person 
having the authority to do so but accomplished by the use of unreasonable force.  Palasko v. 
Pohnpei, 21 FSM R. 562, 564-65 (Pon. 2018). 
 

─ Waste 

 
Damages for waste are normally the difference in value of the property before and after the 

act of waste.  Wolphagen v. Ramp, 8 FSM R. 241, 244 (Pon. 1998). 
 

The damages for waste committed are usually measured by the injury actually sustained 
and if the value of the premises has been improved by the acts complained of, the complainants 
will only recover nominal damages, if any, at law.  Wolphagen v. Ramp, 8 FSM R. 241, 244 
(Pon. 1998). 

Damages for waste can also be determined by the cost of repairing or replacing what was 
wasted when the damage is small in comparison to property’s total value and the amount is 
readily ascertainable.  Wolphagen v. Ramp, 8 FSM R. 241, 245 (Pon. 1998). 
 

A lessor may not recover damages for waste when the removal of termite-infested lumber 
from uninhabitable houses while trying to turn the houses into a bar improved the value of the 
property, and because if the property had been abandoned without trying to turn the houses into 
a bar, the lessor would still have become the owner of two uninhabitable houses.  Wolphagen v. 
Ramp, 8 FSM R. 241, 245 (Pon. 1998). 
 

It does not automatically follow that because the lessor could prevent a change in the use of 
the premises, he should also be compensated as a result of the changes made to the structures 
when the trial court found that the structures were uninhabitable before the alterations were 
begun, and when the trial court noted evidence that the changes made had actually improved 
the structures.  Wolphagen v. Ramp, 9 FSM R. 191, 194 (App. 1999). 
 

When the trial court found that houses were uninhabitable before the lessee made 
alterations, the question is the cost to return the houses to their (uninhabitable) state before the 
work was done.  The trial court holding that the lessor is not entitled to houses in livable 
condition, made so at the lessee’s expense, when he would have been left with uninhabitable 
houses had the lessee taken no steps to alter the premises will thus be affirmed.  Wolphagen v. 
Ramp, 9 FSM R. 191, 194 (App. 1999). 
 

Nominal damages, or none at all, are awarded for ameliorating waste.  Wolphagen v. 
Ramp, 9 FSM R. 191, 194 (App. 1999). 
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Waste is permanent harm to real property committed by a tenant.  This may include the 
destruction, misuse, alteration, or neglect of premises by one lawfully in possession thereof.  
Hartman v. Henry, 22 FSM R. 292, 297 (Pon. 2019). 
 

To constitute waste the act must be wrongful, and it is the general rule that no act of a 
tenant will amount to waste unless it is or may be prejudicial to the inheritance.  Hartman v. 
Henry, 22 FSM R. 292, 297 (Pon. 2019). 
 

Damages for waste are normally the difference in value of the property before and after the 
act of waste.  Since the damages for waste committed are usually measured by the injury 
actually sustained, if the value of the premises has been improved by the acts complained of, 
the complainants will only recover nominal damages, if any, at law.  Hartman v. Henry, 22 FSM 
R. 292, 297 (Pon. 2019). 
 

Proof of diminution in value of property can be made by introducing the cost of repairs, and 
when the cost of repairs is submitted as evidence, the fact that repairs were not ultimately made 
does not prevent the property owner from securing recovery based on those estimated costs.  
Hartman v. Henry, 22 FSM R. 292, 297 (Pon. 2019). 
 

The allowance of damages is to award just compensation without enrichment.  There is thus 
no universal test for determining the value of property injured or destroyed.  The mode and 
amount of proof must be adapted to the facts of each case.  Hartman v. Henry, 22 FSM R. 292, 
297 (Pon. 2019). 
 

Voluntary (or commissive) waste is committed when a tenant does a deliberate or voluntary 
destructive act.  Hartman v. Henry, 22 FSM R. 292, 297 (Pon. 2019). 
 

Permissive waste occurs when a tenant allows destruction of property by neglect, omission, 
or permission.  Hartman v. Henry, 22 FSM R. 292, 297 (Pon. 2019). 
 

"Meliorating" waste, while technically waste, results when the character of land is altered 
but it results in the land being improved rather than injured, and acts or conduct which would 
otherwise constitute waste may be authorized or legalized by an appropriate provision in the 
document creating a tenancy.  Hartman v. Henry, 22 FSM R. 292, 297 (Pon. 2019). 
 

A lessee committed voluntary waste when, at the lease’s conclusion, it did not remove 
certain fixtures from the property in a manner that would render the property safe and the 
property usable for farming or other uses because, when the lessors did not exercise the option 
under the lease to purchase fixtures and other property from the lessee, the lessee had the 
obligation to remove those fixtures in such a manner that it did not diminish the property by 
creating unsafe conditions.  Hartman v. Henry, 22 FSM R. 292, 297 (Pon. 2019). 
 

The lessee did not commit any waste by constructing buildings and structures authorized by 
the lease agreement, such as the main building, bungalows ("abandoned houses"), or 
pedestrian bridge.  Hartman v. Henry, 22 FSM R. 292, 297 (Pon. 2019). 
 

When the lessee did not have the obligation to restore the property to its original state, 
damages are recoverable only for the former lessee’s acts which rendered the property unsafe 
and require remediation in order to make the lessor whole.  Hartman v. Henry, 22 FSM R. 292, 
298 (Pon. 2019). 
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When the lease did not require the lessee, at the lease’s termination, to remove the 

structures and foundations, the lessor’s requested damages will be reduced because the lessee 
should not have to pay for the removal of slabs and foundations that remain on the property.  
Hartman v. Henry, 22 FSM R. 292, 298 (Pon. 2019). 
 

Damages for permissive waste is not recoverable, including any damages related to 
clearing trees and brushes or cutting and removing.  Hartman v. Henry, 22 FSM R. 292, 298 
(Pon. 2019). 
 

When a bridge that was constructed on the property was, under the lease, a permissible 
structure that improved the property’s value, the former lessee is not liable for its removal.  
Hartman v. Henry, 22 FSM R. 292, 298 (Pon. 2019). 
 

Damages will be awarded for certain potentially dangerous materials including cut pipes, 
wires, rebar, certain other items left protruding from the ground and property that were a safety 
hazard and should have been removed because it resulted in the diminution of the properties’ 
value.  Hartman v. Henry, 22 FSM R. 292, 299 (Pon. 2019). 
 

─ Wrongful Arrest 

 
Whether or not to pursue a citation in lieu of arresting the vessel lies within the FSM’s 

discretion.  Failure to pursue an administrative penalty under the Administrative Penalties 
Regulations does not render an arrest wrongful.  FSM v. Koshin 31, 16 FSM R. 15, 19 (Pon. 
2008). 
 

While the fishing violations alleged in the complaint are subject to citation under the 
Administrative Penalties Regulations, the citation process is not mandatory.  The citation 
process to assess an administrative penalty and a civil lawsuit for civil penalties proceed on two 
separate tracks.  The fact that the FSM has not cited the vessel under the Administrative 
Penalty Regulations but instead has pursued Title 24 civil penalties is not a sufficient ground as 
a matter of law upon which to allege a cause of action for wrongful arrest against the FSM.  
FSM v. Koshin 31, 16 FSM R. 15, 20 (Pon. 2008). 
 

─ Wrongful Death 

 
The common law today reflects no policy against wrongful death actions.  The Federated 

States of Micronesia Supreme Court is not required to adopt the restrictive method of 
interpretation employed by the first courts who approached wrongful death statutes more than a 
century ago.  Luda v. Maeda Road Constr. Co., 2 FSM R. 107, 113 (Pon. 1985). 
 

Wrongful death statutes, including the $100,000 ceiling on wrongful death claims, are part 
of the law of the states and are not national law.  Edwards v. Pohnpei, 3 FSM R. 350, 360 (Pon. 
1988). 

In a case where a patient died following the normal delivery of her child, where the evidence 
fails to show any demonstrable effort at diagnosis and no treatment as a result of diagnosis, the 
standard of care expected of a doctor at the Truk State Hospital was not met and the evidence 
proves negligence.  Asan v. Truk, 4 FSM R. 51, 56 (Truk S. Ct. Tr. 1989). 
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In a wrongful death claim in Truk State, where the total pecuniary estimated loss was 
$15,288 and where an infant child lost his mother, there should be a finding for the plaintiff in 
the maximum amount allowed by law, $50,000.  Asan v. Truk, 4 FSM R. 51, 56-57 (Truk S. Ct. 
Tr. 1989). 
 

In a wrongful death claim, parents of the deceased child are entitled to claim pecuniary 
damages and damages for their own pain and suffering from the loss of their child.  Suka v. 
Truk, 4 FSM R. 123, 130 (Truk S. Ct. Tr. 1989). 
 

Although the death, and all key events giving rise to the wrongful death claim, occurred in 
Guam, damages should be determined under FSM law when the claim is brought under 6 
F.S.M.C. 503, the FSM wrongful death statute.  Leeruw v. FSM, 4 FSM R. 350, 365 (Yap 1990). 
 

The term "pecuniary injury" as used in wrongful death statutes traditionally has been 
interpreted as including the probable support, services and other contributions that reasonably 
could have been expected by the beneficiaries had the decedent lived out her full life 
expectancy, all reduced to present worth.  Leeruw v. FSM, 4 FSM R. 350, 365 (Yap 1990). 
 

Since under Yapese custom a daughter in her adult years may be expected to provide 
certain services for her mother, the loss of such customary services should be considered in 
calculating the mother’s pecuniary injury resulting from her daughter’s death.  Leeruw v. FSM, 4 
FSM R. 350, 365 (Yap 1990). 
 

That a plaintiff parent of a decedent child can be awarded damages to include mental pain 
and suffering for the loss of such child is an exception to the general rule that wrongful death 
actions exclude compensation for pain and suffering, medical expenses, emotional distress or 
sorrow, or loss of companionship or consortium.  Leeruw v. FSM, 4 FSM R. 350, 366 (Yap 
1990). 
 

Given that a 19-year old daughter is considered a child under Yapese custom, that the 
decedent was a 19-year old daughter who up to the time of her death continued to live with her 
parents in Yap and to perform those household chores expected under custom of young female 
persons within families in Yap, and that the parents were accompanying their daughter en route 
to obtain medical services when she died, the daughter was a child within the meaning of 6 
F.S.M.C. 503.  Leeruw v. FSM, 4 FSM R. 350, 366 (Yap 1990). 
 

A statutory cap on the amount and scope of recovery in a wrongful death action, lawfully 
enacted by the Kosrae legislature, does not interfere with traditional Kosraean or Micronesian 
compensation of a victim’s family by the tortfeasor.  Tosie v. Healy-Tibbets Builders, Inc., 5 FSM 
R. 358, 361 (Kos. 1992). 
 

Families of wrongful death victims do not constitute a suspect class for purposes of equal 
protection analysis.  Tosie v. Healy-Tibbets Builders, Inc., 5 FSM R. 358, 362 (Kos. 1992). 
 

There is no fundamental interest in unbounded wrongful death recovery requiring strict 
scrutiny of a state law imposing a recovery cap.  Tosie v. Healy-Tibbets Builders, Inc., 5 FSM R. 
358, 362 (Kos. 1992). 
 

Among the rational bases supporting the constitutionality of a state statute capping wrongful 
death recovery are a desire to create foreseeable limits on government liability; to promote 
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insurance; to encourage settlement of claims; and to ease the burden on courts and families of 
valuing losses incurred through the death of a family member.  Tosie v. Healy-Tibbets Builders, 
Inc., 5 FSM R. 358, 363 (Kos. 1992). 
 

Because there is no survival statute in the FSM that would allow a deceased victim to sue a 
tortfeasor, the deceased cannot be awarded damages for wrongful death.  The statute does 
allow a deceased’s personal representative to sue for wrongful death on behalf of the 
deceased’s relatives.  Primo v. Refalopei, 7 FSM R. 423, 430-32 (Pon. 1996). 
 

Damages for lost future earnings are not awardable where they are duplicative and 
speculative, but damages may be awarded for financial and emotional loss, and for loss, at 
present value, of customary services that a child would have preformed if not for her wrongful 
death.  Primo v. Refalopei, 7 FSM R. 423, 433-34 (Pon. 1996). 
 

In Chuuk, wrongful death is a state law cause of action created by a Trust Territory statute, 
6 TTC 201-203, that is state law pursuant to the FSM and Chuuk Constitutions’ transition 
clauses.  Estate of Mori v. Chuuk, 10 FSM R. 6, 13 (Chk. 2001). 
 

The FSM Supreme Court may exercise pendent jurisdiction over a state law wrongful death 
claim when it arises from the same nucleus of operative fact and is such that it would be 
expected to be tried in the same judicial proceeding as a plaintiff’s national civil rights claims.  
Estate of Mori v. Chuuk, 10 FSM R. 6, 13 (Chk. 2001). 
 

Jailers, and their superiors, owe detainees a duty of care, which may include the duty to 
regularly observe a detainee’s condition, and may breach that duty by failing to provide the 
required checks on his condition, had a duty of watchfulness when they are aware or should be 
aware of the effect on the detainee of the scolding he received and when these failures are the 
proximate cause of the plaintiff’s death, these defendants are liable under 6 TTC 201(1) for the 
plaintiff’s death by neglect.  Estate of Mori v. Chuuk, 10 FSM R. 6, 14 (Chk. 2001). 
 

A Public Safety Director, as the policy maker for the department, may, by failing to 
investigate the issue of accountability for a detainee’s death, ratify the shift supervisor’s and the 
jailer’s actions.  Estate of Mori v. Chuuk, 10 FSM R. 6, 14 (Chk. 2001). 
 

Since wrongful death actions are brought for the exclusive benefit of the deceased’s 
"surviving spouse, the children and other next of kin," 6 TTC 202, when the deceased had no 
spouse or children, the damages are the next of kin’s pecuniary injury.  Estate of Mori v. Chuuk, 
10 FSM R. 6, 15 (Chk. 2001). 
 

A deceased’s parent (or her estate) is entitled to damages that include her mental pain and 
suffering for the loss of her child that resulted from her child’s wrongful death, without regard to 
provable pecuniary damages.  Estate of Mori v. Chuuk, 10 FSM R. 6, 15 (Chk. 2001). 
 

Wrongful death is a state law cause of action created by a Trust Territory statute, 6 TTC 
201-203, that is state law pursuant to the FSM and Chuuk Constitutions’ transition clauses.  
Herman v. Municipality of Patta, 12 FSM R. 130, 136 (Chk. 2003). 
 

The FSM Supreme Court may exercise pendent jurisdiction over a state law wrongful death 
action when it arises from the same nucleus of operative fact and is such that it would be 
expected to be tried in the same judicial proceeding as the plaintiff’s national civil rights claims.  
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Herman v. Municipality of Patta, 12 FSM R. 130, 136 (Chk. 2003). 
 

Wrongful death actions are brought for the exclusive benefit of the deceased’s surviving 
spouse, children and other next of kin.  The pecuniary injury consists of funeral expenses 
(including a novena) and the earnings that the deceased would have used to support his family, 
had he lived.  The future earnings calculation may be based on the victim’s continued 
employment and earnings at the same rate until he reached the FSM retirement age of 60.  
Herman v. Municipality of Patta, 12 FSM R. 130, 138 (Chk. 2003). 
 

A battery or wrongful death, by itself, does not constitute a civil rights violation.  Harper v. 
William, 14 FSM R. 279, 282 (Chk. 2006). 
 

Wrongful death is a state law cause of action created by a Trust Territory statute that is 
state law pursuant to the FSM and Chuuk Constitutions’ transition clauses.  The FSM Supreme 
Court exercises pendent jurisdiction over a wrongful death action when it arises from the same 
nucleus of operative fact and is such that it would be expected to be tried in the same judicial 
proceeding as the national civil rights claims.  Lippwe v. Weno Municipality, 14 FSM R. 347, 352 
(Chk. 2006). 
 

Wrongful death actions are brought for the exclusive benefit of the deceased’s surviving 
spouse, the children and other next of kin.  When the decedent had no spouse or children, the 
damages are the next of kin’s pecuniary injury.  Lippwe v. Weno Municipality, 14 FSM R. 347, 
353 (Chk. 2006). 
 

A decedent’s mother as the deceased’s parent is entitled to damages that include her 
mental pain and suffering for the loss of her child, without regard to provable pecuniary 
damages.  Lippwe v. Weno Municipality, 14 FSM R. 347, 353 (Chk. 2006). 
 

Every wrongful death action is for the exclusive benefit of the surviving spouse, the children, 
and other next of kin, if any, of the decedent as the court may direct.  Roosevelt v. Truk Island 
Developers, 17 FSM R. 207, 210 (Chk. 2010). 
 

The Trust Territory wrongful death statute is valid as Chuuk state law through the Chuuk 
Constitution’s transition clause.  Roosevelt v. Truk Island Developers, 17 FSM R. 207, 210 & n.1 
(Chk. 2010). 
 

The Chuuk wrongful death statute phrases the class of persons entitled to recovery in the 
conjunctive ("and"), not the disjunctive ("or").  Generally the use of the conjunctive "and" instead 

of the disjunctive "or" would mean that all three named beneficiaries ─ surviving spouse, 

children, and next of kin ─ are within the class of persons for whose benefit a wrongful death 

action may be brought and construing "and" according to its common and approved English 
usage would mean that all three groups, spouse, children, and next of kin, compose a single 
class of beneficiaries in a wrongful death action.  Roosevelt v. Truk Island Developers, 17 FSM 
R. 207, 211 (Chk. 2010). 
 

There is no evidence that the Trust Territory Congress of Micronesia’s legislative intent in 
the wrongful death statute was that "other next of kin" meant only those who would inherit under 
intestate succession acts, especially since, at the time the Trust Territory wrongful death statute 
was enacted, there were no intestate succession acts.  Roosevelt v. Truk Island Developers, 17 
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FSM R. 207, 211 (Chk. 2010). 
 

The Pohnpei Intestate Succession Act cannot be used to restrict the operation of the Trust 
Territory wrongful death statute now applied as Chuuk state law.  Roosevelt v. Truk Island 
Developers, 17 FSM R. 207, 211 (Chk. 2010). 
 

Under Chuukese custom, children are expected to and do in fact contribute to support of 
their parents.  If they are not married and are employed they give larger amounts than when 
they have a family of their own, but the support in some amount will continue, in a normal 
relationship, as long as the parents live.  Whether there is an obligation under the custom to 
support parents or other members of the family, largely depending on their need, does not affect 
the next of kin’s entitlement to damages for pecuniary loss.  Roosevelt v. Truk Island 
Developers, 17 FSM R. 207, 211 (Chk. 2010). 
 

If a decedent had been married, this would not eliminate parental support under custom, nor 
would it relieve the wrongdoer under the wrongful death statute.  Roosevelt v. Truk Island 
Developers, 17 FSM R. 207, 212 (Chk. 2010). 
 

In determining the class of persons entitled to recovery the better cases favor an extended 
operation of the wrongful death statutes for the purpose of maximizing their remedial objectives.  
A remedial objective of the Chuuk wrongful death statute is to compensate those persons who 
had the right to rely on the decedent for pecuniary support had the decedent lived.  Under 
Chuukese custom, these include, in addition to the decedent’s spouse and children, the 
decedent’s parents.  Roosevelt v. Truk Island Developers, 17 FSM R. 207, 212 (Chk. 2010). 
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Since there is no indication that parental support has ceased to be the custom in Chuuk 
and since parents are undoubtedly "other next of kin" under the Chuuk wrongful death 
statute, parents of adult children, consistent with custom, are included within the single class 
of persons entitled to recover in a wrongful death action even when there are other members 
(surviving spouse and children) of the class present.  But even when a plaintiff is within the 
class of persons who may benefit from a wrongful death action, that plaintiff still must prove 
pecuniary damages in order for a money judgment to be awarded, and, of course, the 
plaintiff must also prove the other elements of a wrongful death cause of action.  Roosevelt 
v. Truk Island Developers, 17 FSM R. 207, 212 (Chk. 2010). 
 

When the employer instructed the employees to use safe procedures such as pulling 
rebars out (or inserting them) from the oceanside and not the roadside and when the 
employer provided its employees with a safe working place and did not knowingly permit 
unsafe procedures to be used, it did not breach its duty of care to its employees.  
Accordingly, since the plaintiff has failed to prove this essential element of a wrongful death 
claim, she cannot prevail.  Roosevelt v. Truk Island Developers, 17 FSM R. 264, 266 (Chk. 
2010). 
 

When it was the decedent’s own actions that were the proximate cause of his death, the 
causation element of wrongful death cannot be proven.  Ruben v. Chuuk, 18 FSM R. 425, 
431 (Chk. 2012). 
 

When a plaintiff cannot prove that the defendants had a duty toward the decedent that 
the defendants breached, the plaintiff cannot prove an essential element of his case and the 
defendants must be granted summary judgment.  Ruben v. Chuuk, 18 FSM R. 425, 431 
(Chk. 2012). 
 


